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a 


Supreme Court of the District of Columbia! 

Equity No. 57738 | 

i 

Mazine Z. Fox and Josee R. Fox, his wife, plaiiitiffs 


vs. 


Hakold L. Ickes, Secretary of the Interior, defendant 

United States of America, 

District of Columbia.^ ss: 

Be it remembered, that in the Supreme Court of thd District of 
Columbia, at the city of Washin^on, in said District, |it the times 
hereinafter mentioned, the following papers were filed ^nd proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill 

Filed September 24, 1934 

In the Supreme Court of the District of Columjbia, holding 

an equity court 


. ! 


Equity No. 57738 

Mazine Z. Fox and Josie R. Fox, his wife, plaintiffs 

vs. 

Harold L. Ickes, Secretary of the Interior, defendant 

To the Tumor able Supreme Court of the District of Columbia^ holding 
an equity cov/rt: I 

The plaintiffs respectfully represent that they are citizens of the 
United States and of the State of Washington, residing near Mabton, 
in Yakima County, Washington, and that their post-office address is 
Mabton, Washington, and that they bring this suit in the^r own right 
and in their own behalf against Harold L. Ickes, a citizen of the 
State of Illinois, residing in the District of Columbia, i^ respect of 
the matters and things hereinafter set forth. 


That the plaintiffs are husband and wife and the OT^ners and in 
the possession of the following-described real estate located within 
the Sunnyside unit of the Yakima project, to wit: | 

North half of the north half of the northwest quarter of the 
southwest quarter of section 36, township 9 north, range 
22 E. W. M., 

The south half of the north half of the northwest quarter of 
the southeast quarter of section 36, township 9 tiorth, range 
22 E. W. M., ! 

South half of the northeast quarter of section 36i township 9 
north, range 22 E. W. M., I 
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and that there is appurtenant to said land a water right for a 
sufficient amount of water to beneficially and successfully 

2 irrigate the same from the natural flow of the Yakima River 
and storage reservoirs hereinafter mentioned, constructed 

under and by virtue of the reclamation act herein referred to, and 
the right to have said water stored and impounded in the reservoirs 
herein described and carried in said river and in the canals and dis¬ 
tribution system of the Sunnyside unit of the Yakima project to said 
land; that the amount of water so appurtenant to plaintiffs’ land is 
in excess of 4.84 acre-feet per acre per annum, measured at the land 
during the irrigation season and the vested right to said water right 
and to said' easement vests in the plaintiffs and is appurtenant to 
said real estate. 

II 

That the defendant is now and has been since, to wit, March 5th, 
1933, the duly appointed, qualified, and acting Secretary of the 
Interior of the United States, and as such has charge of the admin¬ 
istration of the laws of the United States relating to irrigation and 
reclamation projects constructed by the United States, and par¬ 
ticularly of the administration of the act of Congress known as the 
“ Reclamation Act ”, being the act of June 17th, 1902 (32 Stat. 388), 
as amended and supplemented by later acts of Congress, and that 
said defendant is sued in his official capacity as such Secretary of 
the Interior as hereinafter set forth. 

III 

That in 1906 the then Secretary of the Interior approved an 
irrigation and reclamation project known as the “ Sunnyside unit 
of the Yakima project ”, which included the land herein described 
and on behalf of the United States of America purchased from the 
Washington Irrigation Company the Sunnyside Canal, water appro¬ 
priations and irrigation system used in connection therewith; that 
thereafter and on March 2nd, 1909, the then Secretary of the In¬ 
terior, by public notice and order, fixed the price to be charged 

3 each irrigable acre of the lands herein described and other 
lands in private ownership, at the sum of $52.00 per acre; 

that in fixing and determining construction charges to be made and 
collected ih said unit the then Secretary of the Interior estimated 
and allocated the cost of the various features of said project, in¬ 
cluding reservoirs for storage purposes common to said unit and the 
charge per acre for irrigable lands included within said unit, and 
the charge' per acre of irrigable lands included within said unit as 
estimated by the then Secretary of the Interior were sufficient ac¬ 
cording to' said allocation to return to the reclamation fund of the 
United States the .sum that had been expended or would be expended 
in the building and construction of the storage reservoirs and irriga¬ 
tion system; that thereafter the then Secretary of the Interior did 
cause to be constructed and com])leted storage reservoirs by which 
the flood water of the Yakima River and its tributaries were col¬ 
lected and empounded during the period of freshets, high water, 
and during the season when water was not needed for irrigation and 
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of sufficient capacity to furnish sufficient water in normal ^ason to 
beneficially and successfully irrigate the land herein doicribed and 
all other lands in the Sunnyside unit of the Yakima project and all 
other lands entitled to receive water from the Yakima Ri\|er and said 
storage reservoirs. j 


That about the time of the purchase by the Secretary ^f the Inte¬ 
rior for the United States of said irrigation system and at the time 
the construction of said project was contemplated and considered by 
the then Secretary of the Interior, it was stated and represented by 
the then Secretary of the Interior, his representatives and 

4 subordinates that before said project could be purchased or 
the construction of said works could be undertaken, that the 

owners of the land herein described and other lands susceptible to 
irrigation by gravity flow from said system should cooperate with 
the then Secretary of the Interior to the extent of incorporating the 
Sunnyside Water Users Association and placing their ^aid private 
lands in said project and agreeing to take water for the purpose of 
irrigating their said lands from said project and that for the pur¬ 
pose of inducing said landowners of said private lands to so cooperate 
with the then Secretary of the Interior and to incorporate the Sunny¬ 
side Water Users Association and to place their lands under said 
project and agree to take water therefrom and execute ^ stock sub¬ 
scription contract and water-right application for the j)urchase of 
the water therefrom, it was represented and stated by the j representa¬ 
tives and subordinates of the then Secretary of the Interior that 
beneficial use was the basis, the measure, and the limit of the water 
right that would be furnished and that a sufficient amount of water 
would be furnished to successfully and beneficially irrigate the land 
herein described at all times during the irrigation season, save and 
except in extremely dry years, and that the entire cost building 
and constructing said completed works would not exceed]the sum of 
$52.00 per acre; that said representations and statements Iso made by 
the Secretary of the Interior of the United States and b^^ his repre¬ 
sentatives and his subordinates were made on numerous oc^casions and 
at mass meetings held by said private landowners at the request of 
said representatives and subordinates for the purpose of considering 
the advisability of entering into said arrangement and [aiding and 
participating in the construction and promotion of said enterprise; 
that at that time the question as to the amount of water that would 
be delivered and the cost to the owner of said land in the con- 

5 struction and completion of said project were matters of vital 
importance and were also matters as to which the tjhen owners 

of the land herein described were not otherwise advised and they 
were compelled to rely upon the statements and representations of 
the then Secretaries of the Interior, their representatives a^d subordi¬ 
nates. 

V 

That the then owners of the land herein described and predecessors 
in title of plaintiffs relied absolutely and entirely upon the aforesaid 
statements and representations and upon the statements and repre- 
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sentations in this complaint set forth, believed them to be true and 
would not, except for such statements and representations, have par¬ 
ticipated in the incorporating of said Sunnyside Water Users Asso¬ 
ciation and would not have subscribed for shares of stock therein 
and would not have executed the water-right application as herein 
alleged to take water for their said land from said project but for 
such statements and representations; that being induced and per¬ 
suaded thereby, the then owners of the land herein described and the 
owners of additional land under gravity flow of said irrigation sys¬ 
tem did, as jk matter of fact, proceed to incorporate the Sunnyside 
Water Users'Association as herein set forth and that said association 
by reason of such statements and representations and inducements 
■was organized and incorporated and thereafter a contract was en¬ 
tered into between said association and the then Secretary of the 
Interior acting for and on behalf of the United States, a copy of 
which is hereto attached, marked ‘‘ Exhibit A”, and made a part 
hereof; that thereafter the then o'wners of the land herein described 
executed the required stock subscription contract with said 
association. 

VI 

6 That thereafter and before the owners of the land herein 

described could procure water for the irrigation of said land 
from the irrigation system so constructed by the United States as 
aforesaid, it was necessarv that thev make, execute, and deliver to 
the United States water-right applications for water to be used upon 
and in the irrigation of their land; that the then owners of the land 
herein described relying upon the statements and representations 
herein alleged and set forth, executed a water-right applications, 
copies of which are hereto attached, marked “ Exhibits B, C, and 
D and made a part hereof; that by the terms of said water-right 
applications said owners contracted and agreed to pay to the United 
States for the water so made available tor the irrigation of their 
lands the sUm per irrigable acre that was fixed and announced by 
the then Secretary of the Interior by public notice, to wit: $52.00 
per acre. 

VII 

That John W. Warrell and Inez L. Warrell, his wife, were at the 
time of the execution of the "water-right application, marked ‘‘ Ex¬ 
hibit B ”, the owners in fee simple of the land therein described; that 
Elwood E. D"winell and May E. Dwinell were at the time of the 
execution of the water-right application marked ‘‘ Exhibit C ” the 
owners of the land therein described; that Elizabeth H. Hoover was 
the owner in fee simple of the land described in exhibit D at the 
time of the execution thereof; that each of said applicants were bona 
fide residents of said respective tracts; that they acted for and on 
behalf of themselves, and not at the instance or request of any other 
person, association, or corporation, either directly or indirectly; that 
they, and ^ach of them, were fully qualified under the Reclamation 
Act and acts amendatory thereof and supplementary thereto acquire 
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a water right on a Federal reclamation project; that they, and each 
of them, did make, said water-right applications to purchase 
7 from the United States pursuant to the terms of said Recla¬ 
mation Act, a water right for said land and agreed to pay for 
said water right the sum of $52.00 per acre; that thei'eafter the 
plaintiff acquired all right, title, and interest of said apjplicants in 
and to said lands and water rights; that the plaintiffs! and their 
predecessors in title have complied with all the requirembnts of the 
United States relative to the acquisition of the water right in said 
project and have paid all construction charges and ope 
maintenance charges that have heretofore accrued. 


rating and 


VIII 

That by the terms of the reclamation act and acts amendatory and 
supplemental thereto the Secretary of the Interior is ch[irged with 
the administration thereof; that for a period of more tl[ian twenty 
years after the execution of the aforesaid water-right Application 
the representatives and subordinates of the then Secretaries of the 
Interior and their representatives and subordinates, uniformly con¬ 
strued said acts of Congress and said contracts as requirjng the de¬ 
livery to said land of such amount of water that was necessary to 
benefeally and successfully irrigate the same, which said amount 
for a period of more than twenty years was actually det(*rmined by 
the representatives and subordinates of the Secretary of tpe Interior 
by going upon said land from time to time and from a factual inves¬ 
tigation as to the water requirements of various crops growing on, 
or to be planted upon said land, the condition of the sqil climatic 
conditions and other facts, which said representatives arid subordi¬ 
nates obtained upon said personal investigation and e3:amination, 
made a determination of the amount of water necessary to success¬ 
fully and beneficially irrigate said land during all times dur- 
8 ing each irrigation season from the date of said jvater-right 
application in 1912 until about August 17th, 1934, the then 
Secretaries of the Interior and their representatives ar(d subordi¬ 
nates, save and except two years of extreme water shortage, actually 
delivered to said land the amount of water so determined to be 
necessary to beneficially and successfully irrigate the same and the 
crops growing thereon, which said amount fluctuated frc^m year to 
year, depending upon crop requirements and climatic jconditions; 
that the amount of water so determined to be necessary by the rep¬ 
resentatives and subordinates of the Secretaries of the jEnterior to 
beneficially and successfully irrigate said land and t^e amount 
actually delivered each year to said land on an average for more 
than fifteen years was about 4.84 acre-feet per acre per annum, meas¬ 
ured at the land and which amount was beneficially used op said land 
without waste to irrigate the same. 


IX 

That the reclamation act under and pursuant to whiq 
Secretary of the Interior authorized the purchase of the 


h the then 
Sunnyside 
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Canal and the building and construction of the reservoirs and dis¬ 
tribution system and under and by virtue of which contracts herein 
referred to were executed and which became a part of each of said 
contracts gives the following measure of a water right for said land, 
to wit: 

“ That the right to the use of water acquired under the provisions 
of this act shall be appurtenant to the land irrigated and beneficial 
use shall be the basis, the measure, and the limit of the right.” 
that the contract between the then Secretary of the Interior acting 
for the United States and the Sunnyside Water Users Association 
herein referred to expressly provides: 

‘‘ That in' all the relations between the United States and this 
association and the members of the association, the rights of the 
members of the association to the use of water where the same have 
vested, are to be defined, determined, and enjoyed in accord- 
9 ance with the provisions of the said act of Congress and of 
other acts of Congress on the subject to the acquisition and 
enjoyment of the rights to use water, and also by the laws of the 
State of Washington, where not inconsistent therewith, modified, if 
modified at all, by the provisions of the articles of incorporation 
and bylaws of said association; ” 

that under the decisions of the Supreme Court of the State of Wash¬ 
ington where water is beneficially used upon lands for irrigation 
purposes, the same becomes appurtenant to the land on which the 
water is so used and said water cannot he diverted from said land 
without the consent of the owner thereof, and said water right is 
real estate. 

X 


That the plaintiff and his predecessors in title to said land and 
water right relying upon the statements and representations as herein 
alleged, made by the then Secretary of the Interior, his representa¬ 
tives and subordinates and the determination made by the Secretaries 
of the Interior, their representatives and subordinates as to the 
amount of water actually necessary to successfully and beneficially 
irrigate said land over a term of years and the actual delivery by 
said representatives and subordinates of the Secretaries of the In¬ 
terior of the amount of water so determined to be necessary to suc¬ 
cessfully irrigate said land, joined with other water users in said 
Sunnyside unit in 1918, in the organization and incorporation of the 
Sunnyside Valley Irrigation District, and authorized said district to 
enter into contract with the United States of America, by the terms 
of which, the land herein described was bound to pay the charges of 
all other land in said unit and in said district in the event the owner 
thereof did not pay to the extent of $2,000,000.00. 


XI 

10 That in the practical administration of said project the Sec¬ 
retaries of the Interior, their representatives and subordinates 
have for a period of fifteen years consistently construed the reclama¬ 
tion act and said water-right application and the contract with the 
Sunnyside Water Users Association to require the delivery to said 
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land herein described of that amount of water during the; irrigation 
season which was necessary to beneficially and successfully irrigate 
said land and actually determined from a factual investigation 
from time to time during said period that on an averag<‘ 4.84 acre- 
feet of water per acre per annum, measured at the land was neces¬ 
sary to beneficially and successfully irrigate the same, and in the 
operation of said project have consistently for a period of more than 
fifteen years actually delivered the amount of water so determined 
to be necessary to beneficially irrigate said land withou': requiring 
any additional payment on account of construction and dt all times 
prior to the acts of the defendants, his representative^ and sub¬ 
ordinates as herein alleged have so construed the plaintiffs’ rights 
with reference to water to irrigate said land that they w<;re entitled 
to have delivered thereto, a sufficient amount of water to beneficially 
and successfully irrigate the same at all times during th^ irrigation 
season, save and except years of extreme water shortage when said 
land was delivered the amount of water available. 

XII I 

That the defendant made an order and ruling that unless the 
plaintiff signed a contract to pay rental for all water in excess of 
three acre-feet, that no water above said amount would be permitted 
to flow on their land, and that the same would be diverted, and noti¬ 
fied the plaintiff that unless he signed the water rental application 
for water in excess of three acre-feet per acre, per annum, measured 
at the land, in the words and figures following, to wit: | 

i 

11 ‘‘ WATER RENTAL APPLICATION ! 

“The undersigned applicant requests excess water under public 
notice issued by the Secretary February 19, 1932, and agrees to pay 
applicable charges, with 6% interest from December 1, 1934, until 
paid. He further agrees that water may be withheld from his land 
after 1934 until such charges are paid. It is undei'stood that 
advance payment will be required in 1935 if the 1934 rental charge 
remains unpaid at that time. j 

Witness: Water user: | 

_ I 75 

I 

that no water in excess of three acre-feet per acre per anjnum would 
be delivered to the land herein described; that the head gates would 
be shut down to the land herein described to three acre-f?et per acre 
per annum, measured at the land; that the defendant, as Secretary 
of the Interior of the United States, his representatives and sub¬ 
ordinates acting under his direction, contrary to the terms of the 
reclamation act herein referred to, contrary to the terms of the con¬ 
tract between the Simnyside Water Users’ Association and the United 
States herein referred to, contrary to the plain wording iof said act 
of Congress, contract with the Simnyside Water Users’ Association 
and water-right applications, contrary to the practical construction 
of said act of Congress and contracts by the then Secretaries of the 
Interior, his representatives and subordinates, acting under his direc¬ 
tion and with his knowledge and consent, for a period of more than 

16356—35-2 
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fifteen years; that said land was entitled to the amount of water 
that could be beneficially used thereon, contrary to the determination 
of the representatives and subordinates of the then Secretaries of the 
Interior as to the amount of water necessary to beneficially and suc¬ 
cessfully irrigate said land, and contrary to the decisions of the 
supreme court of the State of Washington that when water is bene¬ 
ficially used upon land it becomes appurtenant thereto and the 

12 title piisses to the owner of the land, did on or about August 
ITth, 1934, shut off the supply of water from the land of the 

plaintiffs herein described in excess of three acre-feet per acre per 
annum, measured at the land; that at the time said head gates were 
so shut down ample water was available and in storage reservoirs and 
fiowing in the Yakima liiver and in the Sunnyside Canal and laterals 
flowing therefrom to furnish said land and all other land within the 
Sunnyside unit of the Yakima project and to furnish all other lands 
entitled to receive water from said reservoirs and from the Yakima 
River to successfully and beneficially irrigate the same during the 
remainder of the irrigation season of 1934 and leave a surplus of 
400,000 acre-feet unused in said reservoirs. 

Ill 

That at the time said head gates were shut down on August 17th, 
1934, the plaintiffs had a vested interest in a sufficient amount of 
water to beneficially and successfully irrigate said land which was 
appurtenant thereto; that said vested interest attached to said water 
as soon as it was impounded in storage reservoirs as herein alleged 
and when k'was flowing in the Yakima River and Sunnyside Canal 
and irrigation system; that the plaintiffs were the owners of an ease¬ 
ment in the ^aid irrigation system necessary for the purpose of carry¬ 
ing said water, and the representatives and subordinates of the de¬ 
fendant, who were in charge of said irrigation system and who had 
charge of the delivery of the water in which plaintiffs had a vested 
interest, were at the time of the partial closing of said head gates 
as herein alleged performing a ministerial and executive duty in 
delivering said water to the plaintiff; that it was the executive and 
ministerial duty of said representatives and subordinates to keep said 
head gates open and to permit the amount of water necessary to 
beneficially and successfully irrigate plaintiffs’ said land to 

13 flow thereon, and the defendant, by his acts as herein alleged, 
prevented said representatives and subordinates from perform¬ 
ing that duty and tended to bring the United States into disrepute. 

XIV 

That the order and ruling requiring a new contract in the form of 
water-rental application to be entered into as hereinabove alleged 
and set forth and the acts of the defendants and his representatives 
and subordinates in shutting down the head gates to three acre-feet 
per acre per annum, measured at the land and diverting from plain¬ 
tiff’s land and not permitting to flow thereon, the remainder of the 
water in which he had a vested interest, were arbitrarily made and 
done and 'were not made in good faith and were made without 
reo’ard to and in violation of the act of Congress aforesaid, the con- 
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tracts referred to herein, the practical construction ofj said act of 
Congress and contract between the then Secretaries of the Interior, 
their representatives and subordinates acting under their direction for 
a period of more than fifteen years and without regard to the deter¬ 
mination made by the representatives and subordinates of the then 
Secretaries of the Interior as to the amount of water necessary to 
successfully and beneficially irrigate said land and the amount of 
water that was actually delivered to said land for a period of fifteen 
years prior to said date and without regard as to the amount of water 
actuallv available or necessarv to beneficiallv and successfully irri- 
gate said land and without regard to the decisions of fhe Supreme 
Court of the State of Washington to the effect that wljere water is 
beneficially used to irrigate land it becomes appurtenant thereto; 
that in making said ruling requiring said water-rental cpntract to be 
executed and in shutting down the head gates as aforesaid the de¬ 
fendant, his representatives and his subordinates acting under 
14 his direction, failed to exercise an honest judgment and failed 
to exercise any judgment whatever and failed to exercise good 
faith and arbitrarily made said order and arbitrarily sh^t down said 
head gates for the express purposes and intent of coercihg and forc¬ 
ing the plaintiff and other owners of land in the Sunnyside unit of 
the Yakima project and located within the Sunnyside Vialley Irriga¬ 
tion District to authorize said district to enter into contijact with the 
United States of America to purchase a supplemental water right for 
their said lands, including the land herein described, ov(‘r and above 
the water rights theretofore purchased at a cost of $1,0C 0,000.00 and 
binding the last faithful acre of land in said district jjnd the land 
herein described to pay said sum, and all of said acts were contrary 
to the terms of and in violation of the terms of the reclamation act 
herein referred to and in violation of the terms of the contracts 
herein referred to and in violation of the practical determination by 
the representatives and subordinates of the Secretaries of the Interior 
over a period of fifteen years as to the amount of water necessary to 
successfully and beneficially irrigate said land or the ^mount that 
could be beneficially used thereon or the amount of wa|«r available 
for the irrigation tliereof and vrere arbitrary and unreasonable and 
were not made or done in good faith and the effect of saiti acts by the 
defendant, his representatives and subordinates was to! deprive the 
plaintiffs of a portion of the water that there were entitled to have 
delivered to said land and in violation of the vested rights of the 
plaintiffs. 

XV 


That said order and notice issued by the defendant | and the re- 
quirements that the head gates to plaintiff’s land be shut down to 
three acre-feet unless said water-rental application was executed 
as herein alleged, was an attempt on the part of the 
15 defendant, his representatives and subordinates to collect from 
the plaintiffs and other water users inn the Sunnyside unit of 
the Yakima project the additional sum of $1,000,000.00 and also was 
an attempted evasion and violation of the express terms of the act of 
Congress passed and approved in 1914 (38 Stat. 687), which ex¬ 
pressly provides that no increase in the construction charges shall 
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hereafter be mhde after the same have been fixed by public notice, 
except by agreement between the Secretary of the Interior and a 
majority of the water-right applicants and entrymen to be affected 
by such increase; that the majority of the water-right applicants 
in the Sunnyside unit of the Yakima project and in said district 
and none of them ever consented to an increase in the construction 
charges. 

XVI 

^ That there was on August 17th, 1934, and has been at all times 
since said date an ample supply of water available to furnish the 
plaintiff the water necessary to beneficially and successfully irrigate 
his said land and to beneficially and successfully irrigate all lands 
in the Sunnyside unit of the Yakima project and all other lands 
entitled to receive water from said storage reservoirs and from the 
Yakima River and said water has been actually impounded in said 
storage reservoirs and a portion of which was diverted from the 
Yakima River and was flowing in the main Sunnyside Canal and 
laterals leading therefrom at the time the head gates were shut 
down as aforesaid. 

XVII 

That the defendant, Harold L. Ickes, as Secretary of the Interior, 
has threatened to continue to keep the head gates to plaintiff’s land 
partially closed so that not to exceed three acre-feet per acre per 
annum will be permitted to flow thereon and has threatened to 
divert from said land the remainder of the water that plaintiffs 
16 are entitled to receive as herein alleged and has threatened 
to keep the head gates locked so that not more than three 
acre-feet of water per acre per annum will be permitted to flow 
thereon and to continue to keep said head gates locked and to divert 
and destroy the rest of the water unless plaintiffs will sign said 
water-rental contract or unless the owners of lands in said district 
will authorize it to enter into contract to pay the United States, 
the sum of $1,000,000.00. 

XVIII 

That the threatened acts of Harold L. Ickes, Secretary of the 
Interior, his representatives and subordinates, to continue keeping the 
head gates closed so that not to exceed three acre-feet of water will 
flow on said land and diverting and destroying the remainder of the 
water belonging to the plaintiff is unwarranted, arbitrary, and illegal 
and that if consummated, it will deprive the plaintiffs of valuable 
property rights acquired in good faith by virtue of the reclamation 
act, contract with the Sunnyside Water Users’ Association, practical 
construction of said act of Congress and contract by the then Secre¬ 
taries of the Interior and their representatives and subordinates for 
a period of fifteen years as to the amount of water that plaintiffs and 
their predecessors in title were entitled to receive from said water 
supply and the amount necessary to beneficially and successfully 
irrigate said land and the amount of water delivered thereto and 
the rights acquired by the beneficial application of said water to said 
land for a period of more than twenty years, by virtue of which, 
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under the laws of the State of Washington, which are applicable, the 
title to the amount of water necessary to beneficially jrrigate said 
land vested in the plaintiff; and, further, in that the said Harold L. 
Ickes, Secretary of the Interior, his representatives and sub- 

17 ordinates, are without power or authority to set aside the prac¬ 
tical construction by his predecessors in olSice, thei]|' representa¬ 
tives and subordinates in the determination of the amotint of water 
plaintiffs were entitled to receive under said act of Congipess and said 
contracts and the plain wording of said act of Congress ^nd said con¬ 
tract, and to nullify the decisions of the Supreme Court of the State 
of Washington to the effect that where w^ater is beneficially used 
upon land it becomes appurtenant to the land the title vests in the 
owner of said land. 

XIX 

i 

The plaintiffs have no plain, adequate, or complete reijnedy at law 
and effective relief can only be administered in a coui^t of equity. 
The injury to plaintiff is not measurable in damages and is irrep¬ 
arable and cannot be compensated for in an action at law. 

XX 

That this suit arises under the Constitution and ]aws of the 
United States and involves the construction of the Constitution 
of the United States, acts of Congress, and the construction of con¬ 
tracts entered into by the United States of America; that the amount 
of the value of the matter in controversy herein between the plaintiff 
and the defendant exceeds the sum of $3,000.00, exclusive of interests 
and costs. 

Wherefore, the plaintiffs pray: 

1. That the process of this court issue directed to the defendant 
Harold L. Ickes, Secretary of the Interior, requiring him to appear 
and make answer to the foregoing bill of complaint, but not under 
oath, answer under oath being hereby expressly waived. 

2. That upon the filing of this bill or at such time thereafter as 

shall be fixed by the court, a preliminary order may issue herein 

18 enjoining pendente lite, the defendant, his successors in office 
and each and every and all persons claiming to act under his au¬ 
thority and control from diverting from plaintiffs* land, any portion of 
the water owned by him and requiring the head gates to plaintiffs’ land 
to be so adjusted that the amount of water owned by p aintiffs and 
which they are entitled to have fiow on said land may now thereon 
and requiring the defendant to desist from enforcing the orders 
heretofore issued by him requiring the execution of sajid water in 
excess of three acre-feet, and that upon the final determination of 
this action such injunctive order be made perpetual and permanent. 

3. That the plaintiff may have such other and further relief as 

the nature of the case may demand and require and mj^y be agree¬ 
able to equity. [ 

Stephp:n E. Chaffee. 

Attorney for Plaintiffs. 

Preston B. Kava:s"agh, 

P. C. King, Jr., 

Attorneys for Plaintiffs, 
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State of Washingtox, 

County of Yakima^ ss: 

Mazixa Z. Fox, bein" first duly sworn, on oath deposes and says: 
I am one of the plaintiffs in the above-entitled action; that I have 
read the foregoing complaint, know the contents thereof, and that 
the same is true as I verily believe. 

Mazixa Z. Fox. 

Subscribed and sworn to before me this 12th dav of September, 
1934. 

[seal] Stepiiex E. Chaffee, 

Notary PuhUc in and for' the State of Washingtoiu 

residing at Sunny.side. 

19 Exhibit A 

COXTRACT BETWEEX THE SUXXYSIDE WATER USERS ASSOCIATTOX AXD 
' THE SECRETARY OF THE IXTERIOR 

These articles of agreement, made and entered into this 7th day 
of May 190(>. by and between the United States of America, acting 
in this behalf by E. A. Hitchcock, Secretary" of the Interior, party 
of the first part, and the Sunnyside Water Users Association, a cor¬ 
poration duly organized and existing under the laws of the State of 
IVashington, party of the second part, their successors and assigns, 
witnesseth: 

That w’hereas the Sunnyside Water Users Association is a corpora¬ 
tion organized and existing under the laws of the State of Wash¬ 
ington for the purposes mentioned in its articles of incorporation 
and bylaws, a copy of which is appended to this agreement and is, 
for every purpose of the interpretation, construction, and considera¬ 
tion of this agreement and of the rights of the parties hereunder, to 
be deemed, field, read, and considered as if fully written out or 
printed herein, and deemed a part hereof; and 

Whereas the lands embraced within the area proposed to be irri¬ 
gated as described in said articles of incorporation or bylaws are 
naturally desert and arid and incapable of proper cultivation with¬ 
out irrigation, and will to a greater or less extent remain unre¬ 
claimed, unfit for habitation, and uncultivation, in which condi¬ 
tion they, or a great part thereof now are, unless the w’aters of the 
Yakima River in State of Washington and its tributaries be im¬ 
pounded and the flow thereof otherwise regulated and controlled; 
and 

Whereas the Secretary of the Interior contemplates the construc¬ 
tion of certain irrigation works under the provisions of an act of 
Congress entitled ‘‘An act appropriating the receipts from the sale 
and disposal of public lands in certain States and Territories to the 
construction of irrigation works for the reclamation of arid lands ”, 
approved June 17, 1902, for the irrigation and reclamation of the 
lands described in the said articles or bylaw’s; and 

Whereas the incorporators and shareholders of said Sunnyside 
Water Users Association are, and under the provisions of its articles 
of incorporation and bylaws must be, owners and occupants of lands 
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in said area, and in some cases are appropriators of 'wiater for the 
irrigation thereof, and in addition thereto such incorj^orators and 
shareholders and their successors or assigns must initiate jrights to the 
use of water from the said proposed irrigation works, to be con¬ 
structed by the Secretary of the Interior as soon as sucl|i rights may 
be initiated, and thereafter complete the acquisition tl^ereof in the 
manner and upon the terms and conditions to be prescribed therefor 
b}’ the Secretary of the Interior, which rights shall be, ai^d thereafter 
continue to be, forever appurtenant to designated lancjs owned by^ 
such shareholders; and j 

Whereas neither the relative priority nor the extent I of the indi¬ 
vidual appropriations of such water heretofore made by said 
20 incorporators and shareholders for the lands described in said 
articles or bylaws, and which are now vested rights, have 
been ascertained or determined, but said incorporators and share¬ 
holders have agreed, among themselves, by the terms and provisions 
of said articles of incorporation and bylaws, upon the rules and 
princii:)lcs by and upon which the relative priority and the extent 
of their several a])propriations and vested rights to the use of such 
waters shall be determined: j 

Now, therefore, it is agreed and understood bv and between the 
parties hereto— 

1. That if the Secretary of the Interior shall authori^se and cause 
the construction of said irrigation works, the said association will 
take prompt action to secure the determination by the courts of the 
relative rights of its shareholders to the use of water for said lands, 
and that in the determination of such rights and of their respective 
rights to the use of water acquired under said act of (]!ongress the 
rules and principles set out in said articles of incorporation and 
bylaws, for such determination, shall be deemed the established rules 
and principles for that purpose. 

2. That only those who are or who may become men^bers of said 
association, under the provisions of its articles of incorporation and 
bylaws, shall he accepted as applicants for rights to theluse of water 
available by means of said proposed irrigation works. 


issued shall, 
iof irrigation 


8. That the aggregate amount of such lights to be 
in no event, exceed the number of acres of land capable 
by the total amount of water available for the purposes being (1) 
the amount now appropriated by the shareholders of the said asso¬ 
ciation, and (2) the amount to be delivered from all souipces in excess 
of the water now a])])ropriated; and that the Secretary I of the Inte¬ 
rior shall determine the number of acres so capable of such irrigation 
as aforesaid, his determination to be made upon due anc^ expert con¬ 
sideration of all available data, and to be based upon and measured 
and limited by the beneficial use of water. 

4. That the payment for the water rights to be issued to the share¬ 
holders of said association, under the provisions of said act of Con¬ 
gress, shall be divided into not less than ten annual payments the 
first of which shall be payable when the water is first ddlivered from 
said works, or within a reasonable time thereafter, a4d after due 
notice thereof by the Secretary of the Interior to th^ association 
and that the cost of said proposed irrigation works shall be appor¬ 
tioned equally per acre among those acquiring such rights- 
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5. That said water users’ association hereby guarantees the 
payments for that part of the cost of the irrigation works which 
shall be apportioned by the Secretary of the Interior to its share¬ 
holders, and will promptly levy calls or assessments therefor and 
for the cost of maintenance and o|:)eration as may be assessed from 
year to year by the Secretary of the Interior and collect or require 
prompt ]:)ayment thereof in such manner as the Secretary of the 
Interior may direct; that it will promptly pay the sums collected 
by it to the receiver of the local land office for the district in which 
said lands are situated: that it will promptly employ the means pro¬ 
vided and authorized by the said articles of incorporation or 

21 bylaws for the enforcement of such collections, and will not 
change, alter, or amend its articles of incorporation or bylaws 
in any manner whereby such means of collection, or the lien given 
to it by the shareholders to secure the payment thereof, or of any 
assessments contemplated or authorized thereby, shall be impaired, 
diminished, or rendered less effective, without the consent of the 
Secretary of the Interior. 

6. That the United States shall in no manner be responsible for 
the sums collected by said association until they have been paid into 
the hands of the receiver of the local land office, as provided by the 
law, and in accordance with such regulations as may be prescribed 
by the Secretary of the Interior. 

7. That for the purpose of enforcing said collections the associa¬ 
tion will adopt and enforce proper bylaws, subject to the approval 
of the Secretary of the Interior, and" not change them so as to in 
anywise impair their efficiency for said purpose, and will otherwise 
do any and all things it is authorized and empowered to do in the 
premises. 

8. That the association will adopt and enforce such rules and 
regulations as it is authorized by its articles of incorporation and 
bylaws to adopt and enforce concerning the use of water by its 
shareholders and concerning the administration of the affairs of the 
association to effectually carry out and promote the purposes of its 
organization, within the provisions of said articles of incorporation 
and bvlaws, which rules and reirulations shall be subject to the ap¬ 
proval of the Secretary of the Interior, and that if the association 
fail to make and adopt such rules and regulations, then the Secretary 
of the Interior may pi-escribe them; but in such event the Secretary 
of the Interior shall impose no rule or regulation interfering with 
any vested right of the shareholders of the association as defined or 
modified by said articles of incorporation and bylaws. 

9. That persons who are not now members of the association, but 
who may be the owners or occupants of land to be irrigated, as de¬ 
scribed in its articles of incorporation or b 3 daws, or of added lands 
as therein provided for and to whom rights to the use of water from 
the proposed irrigation works may be issued by the United States, 
may be, at the designation of the Secretary of the Interior, become 
members of the association upon subscribing to the stock thereof 
and upon compliance with the other conditions for such membership. 

10. That in all the relations between the United States and this 
association and the members of the association the rights of the 
members of the association to the use of water where the same have 
vested are to be defined, determined, and enjoyed in accordance with 
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the provisions of the said act of Congress and of other acts of Con¬ 
gress on the subject of the acquisition and enjoyment of the rights 
to use water, and also by the laws of the State of Washington, where 
not inconsistent therewith, modified, if modified at all, by the pro¬ 
visions of the articles of incorporation and bylaws of said association. 

11. That nothing contained in this agreement, or to be implied from 
the fact of its execution, shall be construed, held, o|r deemed to 
22 be an approval by the Secretary of the Interior, nor an adop¬ 
tion by him of the articles of incorporation or bylaws of said 
association in all their details as the form of organizati3n of water 
users contemplated and authorized by section 6 of the said act of 
Congress of June 17, 1902, but such approval and adoption is ex¬ 
pressly reserved until the conditions prescribed in said act authoriz¬ 
ing such approval and adoption shall have arisen; an^ that when 
the Secretary of the Interior shall make, approve, and promulgate 
rules and regulations for the administration of the water to be sup¬ 
plied from said proposed irrigation works, such rules and regulations 
and such modifications thereof as the Secretarv mav ftom time to 

*/ %/ i 

time approve and promulgate shall be deemed and held |to be oblig¬ 
atory upon this association as fully and completely and to every 
intent and purpose as if they were now made, approved, i)romulgated, 
and written out in full in this agreement, and the same are to be so 
read and construed. 

In witness whereof, the undersigned have hereunto subscribed 
their names and affixed their seals the day and year first herein 
written. 

Department of the Interior. 

ThOS. RYA^'^, 

Secretary of the Interior^ acting for and on Vfhalf 
of the United States of America^ yarty of the ‘^rst part. 

Attest: ! 

E. J. Young, Secretary. 

Sunnyside Water Users Association, Incorporated 1906, Wash¬ 
ington. 

SuNNYsiDE Water Users Association, 

By S. J. Harrison, President,^ 

Party of the sec>pnd part. 

State of Washington, ! 

County of Yakima^ $$: \ 


Be it remembered, that on this 7th day of May 1906, j before me, 
the undersigned, a notary public in and for said county and State, 
personally appeared S. J. Harrison and E. J. Young, to me per¬ 
sonally Imown to be the president and secretary, respectively, of the 
corporation, to wit, Sunnyside Water Users Association, that exe¬ 
cuted the within and foregoing instrument, and acknowledged the 
said instrument to be the free and voluntary act and deed of said 
corporation, for the uses and purposes therein mentioned, and on 
oath stated that they were authorized to execute said j instrument 
and that the seal affixed is the corporate seal of said corporation. 

In witness whereof I have hereunto set my hand and I affixed my 
official seal the day and year first above written. | 


Wm. B. Bridgman, 

Notary public for Washington^ residing at Sunnyside, 
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Exhibit B 

I 

DEPARTMENT OF THE INTERIOR 

WATER-RIGHT APPLICATION FOR LANDS IN PRIVATE OWNERSHIP 

And lands other than homesteads under the reclamation act 

Act June l7, 1902 (32 Stat. 388); and acts amendatory thereof and 

supplementary thereto 

Yakima project " Serial No. 01211 

State of Washington, Sunnyside Unit, 

Sept. 21.^ 1915. 

(Duto) 

We, John W. Warrell and Inez L. Warrell, husband and wife, 
in pursuance of the provisions of the reclamation act approved June 
17, 1902 ( 32 Stat. 388), and acts amendatory thereof, and supple¬ 
mentary thereto, especially the act approved August 9, 1912 (37 Slat. 
265), and the act approved August 13, 1914 (Public, No. 170), known 
as the Keclamation Extension Act, all hereinafter called the recla¬ 
mation law, and the rules and regulations established thereunder, 
do hereby apply on behalf of myself, my heirs, executors, admin¬ 
istrators and assigns, for a water right for the irrigation of and 
to be appurtenant to 10 acres of irrigable land as shown on plats 
approved by the Secretary of the Interior within the tract de¬ 
scribed as follows: 

The north half of north half of northwest quarter of southeast 
quarter of section thirty-six, township nine, range twenty-two EW. 
meridian, containing a total of 10 acres. 

2. The measure of the water ri^ht for said land is that quantity 
of water \Yhich shall be beneficially used for the irrigation thereof, 
but in no case exceeding the share proportionate to irrigable acre¬ 
age, of the water supply actually available as determined by the 
project manager or other proper officer of the United States, or of its 
successors in the control of the project, during the irrigation season 
for the irrigation of lands under said unit. If measuring devices are 
not installed at the land, the amount of water delivered shall be de¬ 
termined bv the Reclamation Service official in charge of the project 
a reasonable allowance being made for losses of water after passing 
the point of measurement. 

3. I agree: (a) To pay the annual installments of the construction 
charge fixed by the Secretary of the Interior in public notice issued 
in connection with the unit above described on 27th day of July 1915, 
at $52.00 per acre of irrigable land, and in addition thereto the 
annual charges for operation and maintenance as prescribed by the 
Reclamation Extension Act; and all penalties which may accrue for 
failure to make payments at the proper time; (b) that the construc¬ 
tion chargie, and each and all of said annual charges for operation and 

maintenance with accrued penalties shall be and the same are 
24 hereby made a lien upon the tract of land above described and 
all water rights now or hereafter appurtenant or belonging 
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thereto and all improvements now existing or hereafter mdde thereon; 
promising, covenanting, and agreeing to pay all taxes and other 
claims now or hereafter becoming a prior encumbrance, failing 
which, upon demand by any proper officer of the Unit^ States, or 
its successors in control of said project, the United qtates or its 
said successors may pay the same and add the amount thereof to 
the lien hereby created and recover the amount so paid as part of 
the said lien. 

4. Upon my failure to comply with the terms of the reclamation 
law, and the regulations thereunder, this application may, in the 
discretion of the Secretarv of the Interior, be canceled bv him with 
the forfeiture of all rights under the reclamation law and of all 
moneys theretofore paid hereon: Excepting, however, from the force 
and effect of this paragraph any and every failure to make payments 
which shall become due and payable after the issuance of ^inal certifi¬ 
cate for the water right hereby sought under the reclam^ion law, a 
remedy for the failure thus excepted having been provided by said 
law. 

5. This application must bear the certificate, as hereto attached, of 

the water users’ association under said project, which has entered 
into contract with the Secretary of the Interior, and the liens which 
the United States holds against the above-described land for the pay¬ 
ment of the construction, and the operation and inaintenahce charges, 
may be enforced, at the option of the United States, eitlier directly 
by the United States or, where any such lien was given directly to 
the water users’ association for the benefit of the United States, may 
be enforced through the medium of the water users’ association; but 
the election of one remedy shall not preclude the United States from 
following the other. If the Secretary of the Interior has made no 
contract with a water users’ association under said project, the ap¬ 
plicant agrees to file, upon his direction, evidence of merjtibership in 
the water users’ association organized under the said project, in de¬ 
fault of which this application shall be subject to cancelaltion by the 
Secretary of the Interior, with the forfeiture of all rigl:^ts acquired 
thereunaer and of all payments made thereon. | 

6. I further agree that the United States and its successors in 
charge of the said unit shall have full control over all ditches, gates, 
and other structures owned or controlled by the applicant or his 
succesors in interest and which are required to deliver tvater here¬ 
under, and proper officers and employees of the United States and 
its successors shall have at all times the right of access to the above- 
described premises whenever it is, in the judgment of tl^e officer or 
employee in charge of said unit, necessary for them in th^ discharge 
of their duties of distributing water to exercise said control. And I 
do hereby give, grant, bargain, sell, and convey to the Ur^ited States 
and its said successors the right for any such proper offi|cer or em¬ 
ployee to go and come upon any and all lands now or hereajfter owned 
or held by me or them for said purpose and there exjercise said 
control. 

7. It is understood and agreed that the United States reserves the 
right upon my failure or the failure of my successors in interest to 
keep and perform any of the provisions in this instrument contained, 
by me and my successors in interest undertaken to be kej^t and per- 
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formed, to refuse to deliver water to said lands or to stop the delivery 
of water thereto if water is being delivered, and such refusal 
25 to deliver or stoppage of delivery of water shall not operate 
to cancel this application but shall be considered as an addi¬ 
tional remedy to the United States to any remedies existing by reason 
of the provisions of this application or otherwise. 

8. And I do hereby grant, bargain, sell, convey, and confirm to 
the United .States of America and its successors in charge of the 
project, all right-of-way for ditches, canals, fiumes, pipe lines, tele¬ 
graph and telephone transmission lines, or other structures, now 

constructed bv or under the authoritv of the United States for or in 

•/ •' 

connection with the said project, and all rights-of-way that may be 
or become necessary and suitable, and that may be required for the 
prosecution and operation of said project, and for the construction, 
maintenance, and operation of ditches, canals, flumes, pipe lines, 
telegraph and telephone transmission lines, or other structures that 
may be constructed by or under authority of the United States 
and its successors in charge of the project for and in connection with 
said project, to have and hold the same, together with all the tene¬ 
ments, hereditaments, privileges, and appurtenances thereunto be¬ 
longing or in anywise appertaining to the United States of America 
and its assigns and successors in charge of the project forever, sub¬ 
ject notwithstanding to the conditions upon which this application 
is made. 

9. No Member of or Delegate to Congress, or Resident Commis¬ 
sioner, after his election or appointment or either before or after 
he has qualified and during his continuance in office, shall be ad¬ 
mitted to any share or part of this contract or agreement, or to any 
benefit to arise thereupon. Nothing, however, herein contained 
shall be construed to extend to any incorporated company, where 
such contract or agreement is made for the general benefit of such 
corporation or company, as provided in section 116 of the act of 
Congress approved March 4, 1909 (35 Stat., 1109). 

10. And I, the said John W. Warrell, being duly sworn, depose 
and say that my post-office address is Toppenish, Wash.; that I am 
a bona fide resident upon said land (or occupant thereof, residing 
in the neighborhood, namely, upon section 10, township 10, range 
20, E. W. meridian, a distance in a direct line of 17 miles there¬ 
from); that I hold the following interest in the said tract: Deed, 
as duly shown upon the records of Yakima County, Wash., in vol¬ 
ume (liber) 120 at page (folio) 45; that no other application, now 
uncancelled, has been made for a water right under the reclamation 
law, appurtenant to land now owned or claimed by me, except as 
follows: 

Application no. _, _ project, of 

___for_section_, township_, range 

_,_meridian, an area of_acres and containing_ 

acres of irrigable land, as determined by the Secretary of the In¬ 
terior; and that the present application is made in my own behalf 
and not at the instance or for the benefit of any other person or 
any association or corporation, either directly or indirectly. 

11. Nothing in this application contained shall be construed as in 
any manner or at all abridging, limiting, or depriving the United 
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26 States of any means of enforcing any remedy in l^w or equity 
for the breach of any of the provisions of this j application 

which it would otherwise have. ! 

In witness whereof, we, John W. Warrell and Inez L. VTarrell, his 
wife, have hereunto set our hand and seal this 19th day of October 
1915. 

John W. Warrell [seal]. 
Inez L. Warrell i [seal]. 

In presence of ! 

(Three witnesses must sign here:) 

J. H. Immel. 

John Schang. 

H. G. Rideout. 

Form B approved Nov. 7, 1914. Printed 1914. 7-272 . 

Exhibit C j 

i 

DEPARTMENT OF THE INTERIOR | 

1 

WATER-RIGHT APPLICATION FOR LANDS IN PRIVATE OWnJeRSHIP 

And lands other than homestead under the reclamation act 

Act June 17, 1902 (32 Stat. 388); and acts amendatory thereof and 

supplementary thereto i 

Yakima project Serial No. 01219 

State of Washington, Sunntside Unit, 

November 16^ 1915, 

1. I, El wood E. Dwinell and May M. Dwinell, in pursuance of the 
provisions of the Reclamation Act approved June 17, 1902 (32 Stat. 
388), and acts amendatory thereof and supplementary tl^ereto, espe¬ 
cially the act approved August 9, 1912 (37 Stat. (265)), knd the act 
approved August 13, 1914 (Public, No. 170), known as the “Recla¬ 
mation Extension Act ”, all hereinafter called the “ reclamation 
law ”, and the rules and regulations established thereunder, do here¬ 
by apply on behalf of myself, my heirs, executors, adininistrators, 
and assigns, for a water right for the irrigation of and t(^ be appur¬ 
tenant to 10 acres of irrigable land as shown on plats approved by 
the Secretary of the Interior within the tract described asl follows: 

The south half of the north half of the northwest quarter of the 
southeast quarter (S%N%NW%SE%^) of section thirty- 

27 six (36), section —, township nine (9) north, range twenty- 
two (22), E. W. meridian, containing a total of 10 acres. 

2. The measure of the water right for said land is that quantity 
of water which shall be beneficially used for the irrigatibn thereof, 
but in no case exceeding the share proportionate to irrigable acreage, 
of the water supply actually available as determined by ^he project 
manager or other proper officer of the United States, orjof its suc¬ 
cessors in the control of the project, during the irrigation season for 
the irrigation of lands under said unit. If measuring devices are 
not installed at the land, the amount of water delivered shall be de- 
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termined by the Reclamation Service official in charge of the project, 
a reasonable allowance being made for losses of water after passing 
the point of measurement. 

3. I agree: (a) To pay the annual installments of the construction 
charge fixed by the Secretary of the Interior in public notice issued in 
connection with the unit above described on 27th day of July 1915 at 
$52.00 per aci^e of irrigable land, and in addition thereto the annual 
charges for operation and maintenance as prescribed by the Reclama¬ 
tion Extension Act; and all penalties which may accrue for failure 
to make payments at the proper time; (b) that the construction 
charge, and each and all of said annual charges for operation and 
maintenance wdth accrued penalties shall be and the same are hereby 
made a lien upon the tract of land above described and all water rights 
now or hereafter appurtenant or belonging thereto and all improve¬ 
ments now existing or hereafter made thereon; promising, covenant¬ 
ing, and agreeing to pay all taxes and other claims now* or hereafter 
becoming a prior encumbrance, failing which, upon demand by any 
proper officer of the United States, or its successors in control of said 
project, the United States or its said successors may pay the same 
and add the amount thereof to the lien hereby created and recover 
the amount so paid as part of the said lien. 

4. Upon my failure to comply with the terms of the reclamation 
law, and the regulations thereunder, this application may, in the dis¬ 
cretion of the Secretary of the Interior, be canceled by him with the 
forfeiture of all rights under the reclamation law and of all moneys 
theretofore paid hereon: Excepting, however, from the force and ef¬ 
fect of this paragraph any and every failure to make payments which 
shall become due and payable after the issuance of final certificate 
for the water right hereby sought under the reclamation law, a rem¬ 
edy for the failure thus excepted having been provided by said law. 

5. This application must bear the certificate, as hereto attached, 
of the water users’ association under said project, which has entered 
into contract with the Secretarv of the Interior, and the liens which 
the United States holds against the above-described land for the pay¬ 
ment of the construction, and the operation and maintenance charges, 
may be enforced, at the option of the United States, either directly 
by the United States or, where any such lien was given directly to the 
water users’ association for the benefit of the United States, may be 
enforced through the medium of the water users’ association; but 

the election of one remedy shall not preclude the United States 
28 from following the other. If the Secretary of the Interior 

has made no contract with a water users’ association under said 
project, the applicant agrees to file, upon his direction, evidence of 
membershij^ in the water users’ association organized under the said 
project, in default of which this application shall be subject to can¬ 
cellation by the Secretary of the Interior, with the forfeiture of all 
rights acquired thereunder and of all payments made thereon. 

6. I further agree that the United States and its successors in 
charge of the said unit shall have full control over all ditches, gates, 
and other structures owned or controlled by the applicant or his suc¬ 
cessors in interest and which are required to deliver water hereunder, 
and proper officers and employees of the United States and its succes¬ 
sors shall have at all times the right of access to the above-described 
premises whenever it is, in the judgment of the officer or employee 
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in charge of said unit, necessary for them in the discharge of their 
duties of distributing water to exercise said control, f^nd I do 
hereby give, grant, bargain, sell, and convey to the Unlited States 
and its said successors the right for any such proper officer or em¬ 
ployee to go and come upon any and all lands now or hereajfter owned 
or held by me or them for said purpose and there exercise said 
control. 

7. It is understood and agreed that the United States reserves the 
right upon my failure or the failure of my successors in interest to 
keep and perform any of the provisions in this instrument con¬ 
tained, by me and my successors in interest undertaken ito be kept 
and performed, to refuse to deliver water to said lands or !to stop the 
delivery of water thereto if water is being delivered, and sjich refusal 
to deliver or stoppage of delivery of water shall not opera^ to cancel 
this application but shall be considered as an additional i remedy to 
the United States to any remedies existing by reason of the provi¬ 
sions of this application or otherwise. 

8. And I do hereby grant, bargain, sell, convey, and confirm to 

the United States of America and its successors in charge of the 
project all rights-of-way for ditches, canals, flumes, pipe lines, tele¬ 
graph and telephone transmission lines, or other structures, now con¬ 
structed by or under the authority of the United States for or in con¬ 
nection with the said project, and all rights-of-way that |may be or 
become necessary and suitable, and that may be required for the 
prosecution and operation of the said project, and for thfe construc¬ 
tion, maintenance, and operation of ditches, canals, flitmes, pipe 
lines, telegraph and telephone transmission lines, or oiher struc¬ 
tures that may be constructed by or under authority of me United 
States and its successors in charge of the project for and in connec¬ 
tion with said project, to have and hold the same, together with all 
the tenements, hereditaments, privileges, and appurtenances there¬ 
unto belonging or in anywise appertaining to the United States of 
America and its assigns and successors in charge of the project for¬ 
ever, subject notwithstanding to the conditions upon which jthis appli¬ 
cation is made. j 

9. No Member of or Delegate to Congress, or Resident Commis¬ 
sioner, after his election or appointment or either before or after he 
has qualified and during his continuance in office, shall hi admitted 

to any share or part of this contract or agreement, or to any 
29 benefit to arise thereupon. Nothing, however, hlerein con¬ 
tained shall be construed to extend to any incorporated com¬ 
pany, where such contract or agreement is made for the general 
benefit of such corporation or company, as provided in section 116 
of the act of Congress approved March 4,1909 (35 Stat. 1109). 

10. And I, the said Elwood E. Dwinell, being duly swo{rn, depose 

and say that my post-office address is Mabton, Wash.; th^t I am an 
occupant thereof, residing in the neighborhood, namely, ih Mabton, 
Wash., meridian, a distance in a direct line of 5 miles tilierefrom; 
that I hold the following interest in the said tract: Fee simple as 
duly shown upon the records of Yakima County, Wash., in volume 
(liber) 160, at page (folio) 424; that no other application, now un¬ 
cancelled, has Deen made for a water right under the reclamation 
law, appurtenant to land now owned or claimed by me, except as 
follows: I 
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Application no. 0449, Yakima project of Elwood E. Dwinell for 
lot 3, block 23, Phillips 4th add., section 31, township 9 , range 23 

E. W., to Mabton meridian, an area of-acres and containing 1 

acre of irrigable land, as determined by the Secretary of the In¬ 
terior; and that the present application is made in my own behalf 
and not at the instance or for the benefit of any other person or any 
association or corporation, either directly or indirectly. 

11 . Nothing in this application contained shall be construed as in 
any manner or at all abridging, limiting, or depriving the United 
States of any means of enforcing any remedy in law or equity for the 
breach of any of the provisions of this application which it would 
otherwise have. 

In witness whereof, we, Elwood E. Dwinell & May M. Dwinell, have 
hereunto set'our hands and seals this 23rd day of Dec. 1915. ' 

, Elwood E. Dwinell. [seal] 

May M. Dwinell. [seal] 

In presence of (three witnesses must sign here)— 

T. W. Howell. 

C. W. Gilbreath. 

J. V. Kelley. 

30 Form B approved Kov. 7,1914. Printed 1915. 7-273. 

Exhibit D 

DEPARTMENT OF THE INTERIOR 

WATER-RIGHT APPLICATION FOR LANDS IN PRIVATE OWNERSHIP 

And lands other than homesteads under the reclamation act 

Act June 17, 1902 (32 Stat. 388); and acts amendatory thereof and 

supplementary thereto 

Yakima project Serial No. 01329 

State of Washington, Sunnyside Unit, 

May 11,1917. 

(Date) 

1 . I, Elizabeth H. Hoover, in pursuance of the provisions of the 
Reclamation Act approved June 17, 1902 (32 Stat. 388), and acts 
amendatory thereof and supplementary thereto, especially the act 
approved Au^st 9,1912 (37 Stat. 265), and the act approved August 
13,1914 (38 Stat. 686 ), known as the Reclamation Extension Act”, 
all hereinafter called the “ Reclamation Law ”, and the rules and 
regulations established thereunder, do hereby apply on behalf of 
myself, m 3 " heirs, executors, administrators, and assigns for a water 
right for the irrigation of and to be appurtenant to 49 acres of 
irrigable land as shown on plats approved by the Secretary of the 
Interior within the tract described as follows: 

South half northeast quarter (SV^NE]4) section 36, township 
9 N., range 22 E., W. meridian, containing a total of 49 acres. 

2 . The ijieasure of the water right for said land is that quantity of 
water which shall be beneficially used for the irrigation thereof, but 
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in no case 
the water 
manager c 

cessors in the control of the project, during the irrigatibn season for 
the irrigation of lands under said unit. If measuring devices are 
not installed at the land, the amount of water deliv(fered shall be 
determined by the Keclamation Service official in cljiarge of the 
project, a reasonable allowance being made for losses of water after 
passing the point of measurement. j 

3. I agree: (a) To pay the annual installments of th^ construction 
charge fixed by the Secretary of the Interior in public ncitice issued in 
connection with the unit above described on * 16th day (^f June 1913, 
at $57.20 per acre of irrigable land, and in addition thereto the annual 
charges for operation and maintenance as prescribed by the Recla¬ 
mation Extension Act, and all penalties which may accrjie for failure 

to make payments at the proper time; (b) that th^ construction 
31 charge and each and all of said annual charges for operation 

and maintenance with accrued penalties shall be land the same 
are hereby made a lien upon the tract of land above 4escribed and 
all water rights now or hereafter appurtenant or belonging thereto 
and all improvements now existing or hereafter made thereon, promis¬ 
ing, convenanting, and agreeing to pay all taxes and other claims 
now or hereafter Decoming a prior encumbrance, failing which, upon 
demand by any proper officer of the United States, or its successors 
in control of said project, the United States or its said successors may 
pay the same and add the amount thereof to the lien hereby created 
and recover the amount so paid as part of the said lien. ! 

4. Upon my failure to comply with the terms of the reclamation 
law and, the regulations thereunder, this application! may, in the 
discretion of the Secretary of the Interior, be canceled | by him with 
the forfeiture of all rights under the reclamation law and of all 
moneys theretofore paid hereon: Excepting, however, from the force 
and effect of this paragraph, any and every failure to m^ke payments 
which shall become due and payable after the issuance of final certifi¬ 
cate for the water right hereby sought under the reclamation law, a 
remedy for the failure thus excepted having been provided by said 
law. 

5. This application must bear the certificate, as hereto attached, 
of the water users’ association under said project, which has entered 
into contract with the Secretary of the Interior, and the liens which 
the United States holds against the above-described land for the 
payment of the construction, and the operation and maintenance 
charges, may be enforced, at the option of the United States, either 
directly by the United States or, where any such lien was given 
directly to the water users’ association for the benefit of the United 
States, may be enforced through the medium of the water users’ 
association; but the election of one remedy shall not preclude the 
United States from following the other. If the Seci’etary of the 
Interior has made no contract with a water users’ association under 
said project, the applicant agrees to file, upon his direction, evidence 
of membership in the water users’ association organi2^d under the 
said project, in default of which this application shall be subject to 

* 40 acres opened in 1913. I 


exceeding the share proportionate to irrigable acreage, of 
supply actually available as determined by the project 
r other proper officer of the United States, 6r of its sue- 
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cancelation by the Secretary of the Interior, with the forfeiture of 
all rights acquired thereunder and of all payments made thereon. 

6 . I further agree that the United States and its successors in 
charge of the Said unit shall have full conti’ol over all ditches, gates, 
and other structures owned or controlled by the applicant or his suc¬ 
cessors in interest and which are required to deliver water hereunder, 
and proper officers and employees of the United States and its suc¬ 
cessors shall have at all times the right of access to the above- 
described premises whenever it is, in the judgment of the officer or 
employee in charge of said unit, necessary for them in the discharge 
of their duties of distributing water to exercise said control. And 
I do hereby give, grant, bargain, sell, and convey to the United 
States and its said successors the right for any such proper officer or 
employee to go and come upon any and all lands now or hereafter 
owned^ or held by me or them for said purpose and there exercise 
said control. 

7. It is understood and a^eed that the United States reserves 

the right upon my failure or the failure of my successors 
32 in interest to keep and perform any of the provisions in this 

instrument contained, bv me and mv successors in interest 

/ •> 

undertaken t6 be kept and performed, to refuse to deliver water to 
said lands or to stop the delivery of water thereto if water is bein^ 
delivered, and such refusal to "deliver or stoppage of delivery of 
water shall not operate to cancel this application, but shall be con¬ 
sidered as an additional remedy to the United States to any remedies 
existing by reason of the provisions of this application or otherwise. 

8 . And I do hereby grant, bargain, sell, convey, and confirm to 
the United States of America and its successors in charge of the 
project all rights-of-way for ditches, canals, flumes, pipe lines, tele¬ 
graph and telephone transmission lines, or other structures now 
constructed by or under the authority of the United States for or 
in connection with the said project, and all rights-of-way that may 
be or become necessary and suitable and that may be required for 
the prosecution and operation of the said project, and for the 
construction, maintenance, and operation of ditches, canals, flumes, 
pipe lines, telegraph and telephone transmission lines, or other 
structures that may be constructed by or under authority of the 
United States and its successors in charge of the project for and 
in connection with said project, to have and hold the same, together 
with all the tenements, hereditaments, privileges, and appurtenances 
thereunto belonging or in anywise appertaining to the United States 
of America and its assigns and successors in charge of the project 
forever, subject notwithstanding to the conditions upon which this 
application is made. 

9 . No Member of or Delegate to Congress, or Resident Commis¬ 
sioner, after his election or appointment or either before or after 
he has qualified and during his continuance in office, shall be ad¬ 
mitted to any share or part of this contract or agreement, or to 
any benefit to arise thereupon. Nothing, however, herein contained 
shall be construed to extend to any incorporated company, where 
such contract or agreement is made for the general benefit of such 
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corporation or company, as provided in section 116 the act of 
Congress approved March 4, 1909 (35 Stat. 1109). | 

10. And I, the said Elizabeth H. Hoover, being Iduly sworn, 
depose and say that my post-office address is Mabton, Washington; 
that I am a bona fide resident upon said land (or occubant thereof, 
residing in the neighborhood, namely, upon section 7, tc^nship 8 N., 

range 23,_meridian, a distance in a direct lini of 2 miles 

therefrom); that I hold the following interest in thi said tract: 

Fee simple as duly shown upon the records of_|_ 

County,_, in volume (liber)_at page (folio)_; that 

no other application, now uncanceled, has been made for a water 
right under the reclamation law, appurtenant to land now owned or 
claimed by me, except as follows: j 

Application no._, Yakima-Sunny side project, of ’ Washington 

for EYo SEi/4 NWI/4 section 8, township 23 N., range 7^_ 

meridian, an area of 55 acres and containing 55 acresfof irrigable 
land, as determined by the Secretary of the Interior; ^nd that the 
present application is made in my own behalf and not at the instance 
or for the benefit of any other person or any association or corpora¬ 
tion, either directly or indirectly. 

33 11. Nothing in this application contained shall be construed 

as in any manner or at all abridging, limiting, or depriving 
the United States of any means of enforcing any remedy in law or 
equity for the breach of any of the provisions of thi^ application 
which it would otherwise have. ! 

In witness whereof, I, Elizabeth H. Hoover, have [hereunto set 
my hand and seal this 18th day of May 1917. I 

Elizabeth H. Hoovik. [seal] 

In presence of 

(Three witnesses must sign here) : 

E. S. Tuttle. 

G. E. Rodman. 

Janet Nagle. 

Order permittmg aTnendrrbent \ 


* 


Filed January 2,1935 

4c * * # 


4c 


Upon consideration of the plaintiffs’ motion made ih open court 
and it appearing that the defendant, through his attorjaey, consents 
thereto, it is this 2d day of January 1935, 

Ordered, adjudged, and decreed that the plaintiffs be, and they 
hereby are, permitted to file an amendment to the bill pf complaint 
heretofore filed by them in the above-described cause, j 

Jesse C. Adkins, 

I Justice, 

The foregoing order is hereby consented to this ^7th day of 
December 1934. 

J. EIennard Cheadle, 

Attorney for defendant. 
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34 Amendmervt to hUl of coiuplaint 

Filed January 2, 1935 

4 : ^ ^ * 

Comes now the plaintiffs, by their attorneys, and having obtained 
leave of this court therefor, amend the bill of complaint filed by 
them herein, as follows: 

I 

At the end of paragraph XVI of the bill of complaint, add the 
following: 

“ That three acre-feet of water per acre is not now, never has been, 
and will not in the future be sufficient to beneficially irrigate the 
land belonging to the plaintiff's herein.” 

II 

Insert the following paragraph in lieu of paragraph XIX of the 
bill of complaint: 

“ That a maximum of three acre-feet of water per acre furnished 
the land of plaintiffs would enable them to beneficially irrigate about 
one-half of their said land leaving the other one-half thereof barren 
and nonproductive, thereby forcing one-half of the land belonging 
to plaintiffs to bear the construction and maintenance charges for 
the whole tract of land. That if plaintiffs attempted to spread a 
maximum of three acre-feet of water per acre over the whole tract 
of land belonging to them, they would not have sufficient water to 
grow any profitable crop and their land would be completely de¬ 
stroyed for farming purposes causing them to suffer irreparable loss 
and damage which could not be compensated for in an action at law 
and plaintiffs have no adequate and complete remedy at law and 
effective relief can only be administered in a court of equity.” 

M AZIN A Fox. 

JosiE R. Fox. 

Stephen E. Chaffee. 

P. C. King, Jr. 

Preston B. Kavanagh. 

Yakima County, 

State of Washington, ss: 

Mazine Z. Fox and Josie R. Fox, being first duly sworn, on oath 
depose and say that they have read the foregoing amendment 

35 subscribed by them and know the contents thereof and the 
matters and things stated therein are true. 

Mazina Fox. 

Josie R. Fox. 

Subscribed and sworn to before me this 27 day of November 1934. 

[sealJ Stephen E. Chaffee, 

Notary PvJdic. 
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36 Motion to dismiss 

Filed February 8, 1935 

* in * * ♦ * I ♦ 

Comes now Harold L. Ickes, Secretary of the Interior, the de¬ 
fendant in the above-entitled cause, and moves to dismiss the above- 
entitled cause and the plaintiff’s amended bill of comprint in said 
cause upon each and every of the following grounds: ! 

1 . That the defendant has no individual interest in| the contro¬ 

versy, and the relief sought against him is in his official capacity 
only, as a representative of the Government, which albne is to be 
affected by any decree herein, wherefore this suit, as manifest upon 
the face of the amended bill of con^laint, is essentially and sub¬ 
stantially a suit against the United States, beyond thej jurisdiction 
of the court. j 

2. That the amended bill of complaint and the exhibits attached 
thereto and made a part thereof show that this suit ii brought on 
contracts to which the United States is a party and th^t the decree 
prayed for would affect the interest of the United States in said 
contracts and the property of the United States, whereof the court 
is without jurisdiction. 

3. That it is manifest, upon the face of the amended bill of com¬ 
plaint, that the plaintiffs seek, in substance and effect, a decree for 

specific performance by the United States of alleged obli^- 

37 tions under its contracts, whereof the court is wimout juris¬ 
diction. I 

4. That it appears by the amended bill of compla int that the 
plaintiffs have a plain, adequate, and complete remedy at law, if 
they have any right. 

5. That it is manifest, upon the face of the amended bill of com¬ 

plaint, that the relief prayed for therein would necessixily involve 
continued and detailed supervision by this Court, for a long and 
indefinite period, of the performance of contract duties Jthat require 
the exercise of personal judgment and technical skill, wherefore 
said bill lacks equity. j 

Wherefore, the defendant, Harold L. Ickes, Secretary of the In¬ 
terior, prays that the above-entitled cause be dismissed, that the 
amended bill of complaint in said cause be dismissed, and that he- 
be permitted to go hence without day, be for nothirjg held, and 
recover of the plaintiffs his costs. | 


Nathan R. Margold| 

Solicitor^ D^artment of the Interior^ 
(jHARLES FaHT, j 

First Assistant Solicitor^ Department of the Interior^ 

J. Kennard Cheadlp, 

Assistant Solicitor^ Department of the Int^erior^ 

Howard R. Stinson^ 

Assistant Solicitor^ Department of the Inferior^ 

Attorneys for defendant. 

Service of above motion acknowledged this 8th day bf February 
1935. 

P. C. Kin< 3, Jr., 
Attorney fof^ plaintiff. 
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38 Memorandum opinion 

Filed April 1, 1935 

* ^ * 4c 4: 4: 

In each of these cases the bill seeks to compel the defendant to 
carry out an executors contract of the United States. I think that 
the cases of Boeing Air Transport, Inc., v. Fa/rley, and Wells v. Roper 
are controlling. The defendant, as Secretary of the Interior, is in 
control of the irrigation project and the effect of granting to the 
plaintiffs the relief sought would be to specifically enforce contracts 
of the United States. 

The bills will be dismissed with costs. 

Bailey, J. 

Order dismlss'ing hill as amended, (SiC. 

Filed April 19. 1935 

The above-entitled cause having come on to be heard the 29th day 
of March, 1935, on the defendant’s motion to dismiss for lack of juris¬ 
diction in this court to entertain said cause; and at said time the 
parties thereto having appeared in open court by their respective 
attorneys and the arguments of said attorneys having been heard, 
the matter having been submitted and taken under advisement by this 
court, and the same having been carefully considered, the court being 
fully advised in the premises: it is hereby. 

Ordered, adjudged and decreed this 19th day of April, 1935, that 
the defendant’s motion to dismiss be and the same hereby is granted, 
and that the bill of complaint, as amended, filed herein be and the 
same hereby is dismissed, with leave to file, within fifteen days 

39 from the date hereof, a motion for leave to amend, accompanied 
by the proposed amended bill of complaint. 

Jennings Bailey, 

Justice. 

Consent as to form: 

P. C. King, Jr., 

Atty. for plairdiff. 

Motion for leave to amend 
Filed April 29,1935 

« « ♦ 4 ( ♦ * ♦ 

Now come plaintiffs, pursuant to an order heretofore entered in 
this cause, on the 19th day of April, dismissing the bill of complaint 
then on file and giving the plaintiffs fifteen days to file a motion 
for leave to amend accompanied by the proposed amended bill of 
complaint, and move the court for leave to file the proposed amended 
bill of complaint attached to this motion, for reasons set forth in 
the memorandum of points and authorities filed in support of this 
motion. 

Stephen E. Chaffee, 

Preston B. Kavanagh, 
Preston C. King, Jr., 

Attorneys for Plaintiffs. 
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Memorandum opinion 
Filed June 1, 1935 


It appears from the proposed amended bills that the j orders made 
by the defendant are not authorized by Congress, and h^d they been 
so authorized, would have deprived the plaintiffs of 'vjested rights. 
The suits are not brought against the United States buj to set aside 
unauthorized acts of the defendant in cases in which he has no dis¬ 
cretionary powers, and is acting arbitrarily. 

The motions for leave to file the amended bills will be granted. 

Bailey, J, 

I 

Order granting motion for leave to amende d.c. 

Filed June 3, 1935 ! 


The above-entitled cause having come on to be further heard on 
the plaintiffs’ motion for leave to amend, said motion having been 
filed pursuant to leave granted in the order of this court, entered 
therein the 19th day of April 1935, dismissing the bill of complaint, 
as amended, theretofore filed therein; and the parties thereto having 
appeared in open court by their respective attorneys a](id the argu¬ 
ments of said attorneys on said motion having been heard, the matter 
having been submitted, and the court being fully advised in the 
premises; and having filed his opinion granting motions for leave to 
file amended complaints; it is hereby, 

41 Ordered, adjudged, and decreed this 3rd day cjf June 1935. 

that the plaintiffs’ motion for leave to amend be, and the same 
hereby is, granted and plaintiffs are permitted to file ihe proposed 
amended complaint. 

It is further ordered that the defendant be required to further 
plead within the time prescribed by the rules of the couri. 

Jennings Baiu^t, Justice, 

O. K. as to form: | 

J. Kennard Cheadle, I 

Orve of Attorneys for Defendant, \ 

I 

Amended hill of complaint 
Filed June 4,1935 


To the Supreme Court of the District of Columbia^ holding an egwty 
court: 

The plaintiffs by leave of the court first had and obtained, filed 
herein their amended bill of complaint and respectfully represent: 

That they are citizens of the United States and of me State of 
Washington, residing near Mabton^ in Yakima County, "Washington, 
and that their post-office address is Mabton, Washin^^n, and that 
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they bring this suit in their own right and on their own behalf against 
Harold L. Ickes, a citizen of Illinois, residing in the District of 
Columbia, and that they complain of the matters and things herein¬ 
after set forth. 

I 

That the defendant is now and has been since, to wit: March 5th, 
1933, the duly appointed, qualified, and acting Secretary of the Inte¬ 
rior of the United States and as such has charge of the admin- 

42 istration of the law’s of the United States relating to irrigation 
and reclamation projects, constructed by the United States and 

particularly to the administration of the act of Congress, known as 
the reclamation act, being the act of June 17th, 1902 (32 Stat. 388), 
as amended and supplemented by later acts of Congress; but solely 
under and subject to the irrigation and appropriation laws of the 
State of Washington, and that said defendant is sued in his official 
capacity as such Secretary of the Interior as hereinafter set forth. 

II 

That in 1906 the then Secretary of the Interior approved an irri¬ 
gation and reclamation project known as the “ Sunnyside unit of the 
Yakima project ” and on behalf of the United States purchased from 
the Washington Irrigation Company the Sunnyside Canal, water 
appropriations, and irrigation system used in connection therewith. 

III 

That the following-described real estate, to wit: 

North half of the north half of the northwest quarter of the 
southwest quarter of section 36, township 9 north, range 
22 E. W. M.; 

The south half of the north half of the northwest quarter of 
the southeast quarter of section 36, township 9 north, range 
22 E. W. M.; 

South half of the northeast quarter of section 36, township 9 
north, range 22 E. W. M.; 

is situated within said Sunnyside unit of the Yakima project and 
also within the Sunnyside Valley Irrigation District, an irrigation 
district organized and existing under the laws of the State of Wash¬ 
ington, and within Yakima County, Washington; that at the time of 
the purchase of said canal, water appropriations, and irrigation sys¬ 
tem said land wras arid and unproductive and had no value but was 
susceptible to irrigation by gravity flow from said irrigation system; 
that said land when furnished wdth the amount of water necessary 
to beneficially irrigate the same, becomes very productive. 

43 IV 

That shortly after the purchase by the Secretary of the Interior 
for the United States of said canal, water appropriations, and irriga¬ 
tion system, and at the time of the construction of said project was 
contemplated and considered by the then Secretary of tne Interior, 
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it was stated and represented by the then Secretary of | the Interior, 
his representatives, and his subordinates that before th^ construction 
of the reservoirs and other works could be undertaken the owners 
of the land herein described and other land susceptible I of irrigation 
by gravity flow from said system should cooperate vith the then 
Secretary of the Interior to the extent of incorporating the Sunnyside 
Water Users’ Association and placing their said lands in said project 
and agreeing to take water for the purpose of irrigati^ig their said 
lands from said project, and also execute a stock subscription con¬ 
tract and water-right application for the purchase of v ater for said 
land; that the owners of the land herein described and other owners 
of land susceptible to irrigation by gravity flow from siid irrigation 
system incorporated the Sunnyside Water Users’ Association under 
the laws of the State of Washington; that thereafter aicontract was 
entered into between said corporation and the United States, a copy 
of w’hich is hereto attached, and made a part hereof, marked 
“ Exhibit A.” 

V 

That James Rudolph Garfield was Secretary of the iinterior, and 
as Secretary of the Interior he ascertained the total codt of purchas¬ 
ing said irrigation system, additional construction cos| of said sys¬ 
tem, and construction of necessary storage reservoirs of sufficient 
capacity to furnish said land and all other land in said unit with 
such an amount of water as was necessary to beneficially and success¬ 
fully irrigate the same; that said Secretary of the Interior ascertained 
and determined that the total cost of said water pght for said 
44 land would be $52.00 per acre, and that said spm would be 
sufficient to return to the reclamation fund the j total cost of 
said project; that said Secretary of the Interior, pui'suant to the 
terms of the reclamation act determined and fixed the construction 
charge for a water right for said land at $52.00 per a<i;re; that said 
Secretary issued a public notice and order fixing the ar^niount of con¬ 
struction charge to be paid by the owner of said land f(|r the amount 
of water necessary to beneficially and successfully irrigate the same 
at $52.00 per acre; that said Secretary of the Interior issued a public 
notice and order fixing the cost of said irrigation system at $52.00 
per acre for the land herein described, a copy of which said notice 
and order is hereto attached, made a part hereof,] and marked 
“ Exhibit B.” 

VI 

I 

That before the owner of the land herein described 6ould procure 
water for the irrigation of said land from the irrigation system as 
aforesaid, it was necessary that they make, execute, and deliver to 
the United States, water-right applications for water to be used in 
the irrigation of said land; that the then owners of the land herein 
described executed a water-right application, a copy of which is 
hereto attached marked “ Exhibit C ” and made a pari hereof; that 
the plaintiffs are husband and wife and the absolute o|wners of said 
land. 


16356—35-3 
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VII 

That the successive Secretaries of the Interior from and after the 
time of the issuing of said public notice and order as herein alleged, 
their representatives and subordinates who were charged with and 
who actually administered said project, uniformly and at all times 
construed the Reclamation Act and contracts herein referred to; that 
the owners of the land herein described and the owners of all other 
lands in said unit had purchased a sufficient amount of water 

45 to beneficially and successfully irrigate their said land; and 
that the amount of water required for each tract to beneficially 

irrigate the same was to be determined by the representatives and 
subordinates of the Secretary of the Interior, who had the physical 
charge of the water distribution from a factual investigation made 
by said representatives and said subordinates by going upon the land 
from time to time, and from a personal examination of the same, the 
crops growing thereon, and the water requirements thereof. That 
pursuant to said practical construction made by the representatives 
and subordinates of the Secretarv of the Interior, and in the method 
and manner aforesaid, it was determined by the successive Secre¬ 
taries of the Interior, their representatives and their subordinates, 
that 4.84 acre-feet of water per acre per annum was necessary to 
beneficially and successfully irrigate said land, that pursuant to said 
practical construction and determination the successive Secretaries of 
the Interior, their representatives and their subordinates, have for a 
period of more than twenty years delivered to said land the amount 
of water necesjsary to beneficially and successfully irrigate the same, 
which water has at all times been beneficiallv used thereon for 
irrigation purposes. 

VIII 

That the statute law of the State of Washington, Remington’s 
Revised Statutes, section 7391, which was the law of the State of 
Washington at the time the water rights herein described were 
acquired, provides: 

‘‘ The right to the use of water which has been applied to a 
beneficial use in the State shall be and remain appurtenant to the 
land or place upon which the same is used.” 

The decisions of the Supreme Court of the State of Washington 
uniformly hold that where water is beneficially used upon land 

46 for irrigation purposes, the water right so obtained shall be and 
remain appurtenant to the land wffiere the same is used; that 

under and by virtue of said statute law and said decisions, the 
absolute title in fee simple of 4.84 acre-feet of water per acre per 
annum became and is now vested in the plaintiff and under the laws 
of the State of Washington, is real estate (in pencil) that plaintiffs 
are the owners of said land. 

IX 

That the United States completed the construction of the irriga¬ 
tion system in said unit and constructed reservoirs of sufficient 
capacity to beneficially and successfully irrigate all lands within said 
unit; that after all the costs of construction of said irrigation system 
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and the construction of reservoirs of sufficient capacity to beneficially 
and successfully irrigate said land had been ascertained, and after 
the determination had been made, that 4.84 acre-feet of water per 
acre per annum was necessary to beneficially and successfully irrigate 
said land had been ascertained, and after the determination had been 
made, that 4.84 acre-feet of water per acre per annum >;^as necessary 
to beneficially and successfully irrigate the land herein described, and 
after said water had been delivered for several years. Congress passed 
an act providing that no increase of construction charges could be 
made after the same had been fixed by public notice and brder^except 
by agreement between the Secretary of the Interior and a majority of 
the water-right applicants; that on September 24th, 1^14, the then 
Secretary of the Interior, Franklin K. Lane, issued a second public 
notice and order expressly providing that there would be no increase 
in the construction charges against the land herein desc]:ibed, a copy 
of said public notice is hereto attached, made a part hereof, and 
marked Exhibit D.” 


47 That the plaintiffs and their predecessors in title have fully 
and in every particular complied with the terms lof the recla¬ 
mation act and all contracts in connection with said wat|er right and 
have paid to the United States all sums that have accrued and become 
due on account of the construction charges and have ^Iso paid all 
operation and maintenance charges assessed against the same, and 
that on account thereof the plaintiffs have a vested interest in a 
water right sufficient to beneficially and successfully irrigate said 
land, to wit: 4.84 acre-feet of water per acre per annum; that said 
water right is appurtenant to the land herein described. | 


That on or about the year 1930, Elwood Mead, Conamissioner of 
Reclamation of the United States, wished to construct the Cle Elum 
Reservoir at a cost of $3,500,000.00, to store water for the purpose 
of irrigating lands in the Kittitas Reclamation District, the canal 
and distributing system in said district being in the process of con¬ 
struction at that time, and also for the purpose of furnishing water 
to irrigate lands in the Roza and Kennewick divisions of the Yakima 
project, the construction of which were contemplated ait that timef 
that said Mead ascertained the total cost of said r^ervoir was 
$1,000,000.00 more than the amount that would be returned to the 
reclamation fund from said divisions; that it was necessary to obtain 
said sum from some source before construction of tlje Cle Elum 
Reservoir could be commenced; that said Mead was desjrous of con¬ 
structing said reservoir and knew of no other source from which to 
obtain said sum except from the Sunnyside unit of the ITakima proj¬ 
ect ; that said Mead, without consulting this plaintiff orj other water 
users in said unit and said district, charged the sum of ^1,000,000.00 
to said unit and district, and furnished the Secretary of the Interior 
information that provision had been made for the payraent by said 
unit of said sum. 
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XII 


Thereafter B. E. Stouteim’er, district counsel, and other officials 
of the Bureau 'of Reclamation of the United States attempted to 
persuade the water-right applicants and water users in the Sunny- 
side unit and in the Sunnvside Valiev Irrigation District to authorize 
the officials of the district to execute a contract with the United States 
to pay $l,000,d00.00 additional construction charge and obligate the 
plaintiffs’ land and all other lands in said district to the last faithful 
acre to pay said sum of $1,000,000.00 additional construction charges; 
that this plaintiff and no other water-right applicants or water users 
in said unit or said district ever agreed to said increase of con¬ 
struction charges and never agreed to pay the same; that the amount 
so attempted to be charged against the plaintiffs and other water- 
right applicants and water users in said district was equivalent to 
35% of the original cost of the water right to the plaintiffs and 
35% of the original cost to all other water-right applicants and 
water users in said district. 


XIII 

That on or about the 11th day of December 1930, Ray Lyman 
Wilbur, the then Secretary of the Interior, certified to the President 
of the United States that provision had been made for the repay¬ 
ment to the reclamation fund of the total cost of the Cle Elum 
Reservoir and that $1,000,000.00 of the cost of construction of said 
reservoir was to be obtained by rentals from the Sunnyside division 
of the Yakima project. A copy of this certificate is hereto attached 
and made a part hereof, marked “ Exhibit E.” 

XIV 

That thereafter said Elwood Mead and B. E. Stoutemyer agreed 
with Ray Lyman Wilbur, the then Secretary of the Interior, to force 
and coerce this plaintiff and other water-right applicants and water 
users in said unit and said district to authorize said district to 
49 enter into contract to pay the additional sum of $1,000,000.00 
construction charge, or to force and coerce the plaintiffs and 
other water-right applicants in said unit and said district to sign a 
water-rental ^ application or be deprived of a portion of the water 
owned by them, and in pursuance of said agreement said Mead, 
Stoutemyer, and Wilbur caused the Assistant Secretary of Interior 
to issue a public notice and order, a copy of which is hereto attached 
and made a part hereof, marked “ Exhibit F ”, and also a public 
notice and order, a copy of which is hereto attached, made a part 
hereof, and marked “ Exhibit G.” 

XV 

That in pursuance of said agreement and said public notices and 
orders, copies of which are marked “ Exhibits F and G ”, respec¬ 
tively, said Meade, Stoutemyer and Wilbur notified this plaintiff 
and other public-notice water-right applicants and water users in 
the Sunnyside unit and in said district, that the plaintiffs and all 
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other public-notice water-right applicants in said unit would be 
deprived of all water in excess of three acre-feet per ^cre per an¬ 
num, unless the said plaintiffs and said water-right applicants signed 
a water-rental application in the words and figure^ followings 
to wit: 


a 


WATER-RENTAL APPLICATION 


“ The undersigned applicant requests excess water under public 
notice issued by the Secretary February 19, 1932, and ap'ees to pay 
applicable charges, with 6% interest from December l^ 1932, until 
paid. He further agrees that water may be withheld ffom his land 
after 1932 until such charges are paid. It is understood that ad¬ 
vance pajmient for excess water will be required in 1933 if the 1932 
rental charge remains unpaid at that time. 


Witness: 


‘Water User.” 


The plaintiffs and all other water-right applicants refused to sign 
said water-rental application. In the event said publi^i notices and 
orders are enforced, plaintiffs will be deprived of 40%iof the water 
in which they have a vested interest. I 

50 XVI i 

I 

That said Stoutemyer, Mead, and Wilbur agreed with the repre- 


which were 
Stoutemyer, 


sentatives of other divisions of the Yakima project 
under construction and to be constructed; that saidi 
Mead, and Wilbur would attempt by means of saidi water-rental 
applications to force and coerce the water-right applicants and users 
including the plaintiff to authorize the officials of the Sunnyside 
Valley Irrigation District to execute a contract and pay to the 
United States the additional sum of $1,000,000,001 construction 
charges, the same being a portion of cost of constructing the Cle 
Elum Reservoir and which was constructed for said new divisions,, 
and/or to collect from the plaintiff and other watefr-right appli¬ 
cants and water users in said unit by the subterfuge |of the water- 
rental application said sum of $1,000,000 and that in the event said 
Stoutemyer, Mead, and Wilbur were unable to either :force or coerce 
the execution of such a contract between said district ajhd the United 
States and/or were unable to collect said sum of $l|,000,000.00 by 
means of depriving the plaintiffs and other water useifs of a portion 
of the water owned by them, and/or compelling thd plaintiff and 
said water-right applicants to sign said water-rentm applications 
and collect said sum; and in the event said parties ^fere unable by 
either of said methods to obtain the payment of the ^um of $1,000,- 
000 .00, said new divisions for whose benefit said Cle Elum Reservoir 
was constructed would pay the same. | 

XVII j 

I 

That three acre-feet of water per acre is not now, hever has been^ 
and will not in the future, be sufficient to beneficially irrigate the 
land belonnging to the plaintiff herein; that a maximum of three acre- 
feet of water per acre furnished to the land of the jplaintiff would 
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enable him to beneficially irrigate about one-half of said land, leav¬ 
ing the other half thereof barren and nonproductive, thereby 

51 forcing one-half of the land belonging to the plaintiffs to 
bear construction, maintenance charges, taxes, and assessments 

on the whole tract of land; that if plaintiffs attempted to spread a 
maximum of three acre-feet per acre over the whole tract of land 
belonging to them, they would not have sufficient water to grow any 
profitable crop and their land would be completely destroyed for 
farming purposes, causing them to suffer irreparable loss and dam¬ 
age and which could not be compensated for in an action at law, and 
plaintiffs have no adequate or complete remedy at law and effective 
relief can only be administered in a court of equity. 

XYIII 

That at all times and on all other Federal reclamation projects and 
on the Sunnyside unit of the Yakima project prior to October ITth, 
1930, which were constructed under the Reclamation Act of 1902, the 
successive Secretaries of Interior, their subordinates, and their repre¬ 
sentatives charged with the administration of said projects have con¬ 
sistently and Uniformly construed the reclamation act, contracts simi¬ 
lar to exhibit A, and water-right applications similar to exhibit C to 
mean that the water-right applicant and water user had purchased, 
had a vested interest for a water right of a sufficient amount of water 
to beneficially and successfully irrigate each tract of land in said 
project and that the determination as to the amount required to bene¬ 
ficially and successfully irrigate each tract was to be made by the 
representatives and subordinates of the successive Secretaries of the 
Interior who were charged with the distribution and that the same 
was to be made by said representatives and subordinates upon factual 
investigation obtained by personal examination of the land and crops 
growing thereon and water requirements thereof; and in all cases the 
yardstick used in determining the amount of water to which the 

52 water applicant either had a vested interest in or owned was 
beneficial use. That in the administration of the reclamation 

act under contracts similar to the contract herein referred to no Sec¬ 
retary of the Interior has arbitrarily fixed the amount of water at a 
certain number of feet, nor taken the question of the determination 
of the amount of water out of the hands of his representatives and 
subordinates charged with the physical distribution of the water, nor 
fixed the maximum amount of water for each acre in the project, re¬ 
gardless of the water requirements, nor required the execution of a 
water-rental application as a condition precedent to the use and enjoy¬ 
ment by the water user of a sufficient amount of water to beneficially 
irrigate his land, except as herein alleged in the Sunnyside unit. 


XIX 

That sincq the promulgation of said order and notice of October 
17th, 1930, and the public notice order of February 19th, 1932, and 
since the promulgation of order requiring a water-rental application 
as a condition precedent to the use and enjoyment of more than three 
acre-feet of water per acre per annum, it has been definitely ascer¬ 
tained by the defendant that the Cle Elum Reservoir, actually cost 
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$1,003,000.00 less than the estimated cost at the tine said Mead 
charged the sum of $1,000,000.00 to the Sunnyside unit as herein al¬ 
leged; that since that time the Kittitas Reclamation District has 
entered into contract to purchase from the United States additional 
water at a total contract price of $2,418,000.00 and the Yakima-Ben- 
ton Irrigation District, Roza unit, has authorized a contract to be 
entered into at an additional cost over and above what "vras taken into 
consideration at the time of the certificate by the Secretary of the 
Interior to the President as set forth in plaintiff’s exhibit E to the 
extent of about $800,000.00. That on account of said ^acts, there is 
no necessitv for enforcing said orders and in the ^vent the same 
53 are enforced and the Sunnyside Valley Irrigation District or 
the plaintiffs and other water users therein pa^ said sum of 
$1,000,000.00, the United States will actually recei\|e more than 
$1,000,000.00 over the entire cost of the construction of said reservoir. 


XX 

That the public notices, copies of which are hereto attached 
marked ‘‘ Exhibit F and G ”, issued by Ray Lyman Wilbur as 
Secretary of the Interior on October 17th, 1930, and February 19th, 
1932, respectively, requiring the execution by the water user of a 
water-rental application as a condition precedent to the enjoyment 
and use by the plaintiff of any water in excess of three acre-feet, 
were not made and issued in good faith or by the exercise of an 
honest judgment for the reasons herein alleged and set forth, but 
were arbitrarily and capriciously made and the defendant is arbi¬ 
trarily and capriciously enforcing the same for the express purpose 
of coercing and forcing this plaintiff and other water-right api)li- 
cants and water users in said unit and in said district to authorize 
said district to enter into contract to pay the United States the sum 
of $1,000,000.00 construction charge, a part of the cost of construct¬ 
ing the Cle Elum Reservoir, and obligating the last! faithful acre 
of land in said district and the plaintiffs’ land to bay said sum 
and/or to force and coerce the plaintiff and other water-right appli¬ 
cants and water users in said unit and district to (ixecute water 
rental applications so that these plaintiffs and said water-right 
applicants and water users will be required to pay to the United 
States said sum of $1,000,000.00. 

XXI I 


That for the reasons herein alleged and set forth said public 
notice and order of October 17th, 1930, and said jpublic notice 
and order of February 19th, 1932, copies of which are hereto 
54 attached marked “ Exhibit F and G ”, and a' 1 orders and 
notices requiring the execution of a water-rentil application 
as a condition precedent to use and enjoyment of more than three 
acre-feet per acre per annum are null and void and of no effect 
whatsoever for the reason that the same are in excess j of the power 
and authority vested in the Secretary of the Interior and the en¬ 
forcement of said public notice and orders are in bxcess of the 
authority vested in the defendant; that if said defendant enforces 
said public notices and orders the plaintiffs will be deprived of 
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the use of about 40% of the water right, the absolute title to which 
is vested in plaintife pursuant to the terms of the reclamation act, 
contracts, and' laws of the State of Washington, without any hear¬ 
ing, and in positive violation of the Constitution and laws of the 
United States and also in positive violation of the constitution and 
laws of the State of Washington. 


XXII 


That the defendant started the enforcement of said public notice 
and order of lOctober 17th, 1930, and February 19th, 1932, and the 
orders requiring a water-rental application to be signed as a condi¬ 
tion precedeni to the use and enjoyment by the plaintiffs in excess 
of three acre-feet, during the irrigation season of 1934, and the 
plaintiffs are advised and believ^e and therefore allege that said 
defendant, uidess he is restrained by an order of this court, will 
enforce said orders and public notices during the present irrigation 
season, that said defendant has refused to give any heed to a joint 
memorial of the State Legislature of the State of Washington in 
connection with said public notices and orders and has also refused 
plaintiff’ and other water-right applicants and water users a right 
to be heard and said defendant has wholly refused to consider 

55 plaintiffs’ ownership of said water right and takes the posi¬ 
tion tHat there is nothing that the plaintiffs can do and that 

said defendant can arbitrarily and capriciously enforce said public 
notices and Orders and thus compel submission of said water-right 
applicants and the other water users in said unit and district and 
collect the siim of $1,000,000.00 to pay a part of the cost of the con¬ 
struction of the Cle Elum Reservoir; that there is no other forum 
or court that has jurisdiction to give this plaintiff any relief against 
the unlawful acts of said defendants, and if defendant is permitted 
to enforce said notices and orders, the plaintiffs’ farm will be de¬ 
stroyed for farming purposes and the plaintiffs will be driven 
therefrom and will lose the savings of an entire lifetime. 

Wherefore the plaintiffs pray: 

1 . That the deiendant, Harold L. Ickes, Secretary of the Interior, 
be required to appear and make answer to the foregoing amended bill 
of complaint, but not under oath, answer under oath being hereby 
expressly waived. 

2 . That upon the filing of this amended bill or at such time there¬ 
after as shall be fixed by the court, an order be issued herein pendente 
lite requirirJg the defendant as Secretary of the Interior to suspend 
the enforcement of the public notice and order, a copy of which is 
hereto attached, marked ‘‘ Exhibit F ”, and to suspend the enforce¬ 
ment of the public notice and order, a copy of which is hereto attached, 
marked ‘‘ Exhibit G ”, promulgated by his predecessor, Ray Lyman 
Wilbur, and also all notices and orders requiring the execution of a 
water-rental application as a condition precedent to enjoying the use 
of more than three acre-feet of water per acre per annum, and restor¬ 
ing to the plaintiffs the rights and privileges that they enjoyed prior 

to the promulgation of said notices and orders, and that upon 

56 the hearing of this action an order be entered requiring the 
defendant as Secretary of the Interior to vacate, set aside, and 

hold for naught the said notices and orders herein referred to and 
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that the plaintiffs be restored to the rights and privileges [which they 
enjoyed prior to the promulgation of said notice and orders. 

3. For such other and further relief as shall be just aijd equitable 
in the premises. 

Stephen E. Chaffee, 

Attorney for the plmntlffe. 

P. C. King, Jr. 

Preston B. Kavanagh, 

AttOrkneys for plahitijfs. 

State of Washington, * 

Courvty of TaMma. ss: \ 

Mazina Z. Fox, being first duly sworn, on oath deposes and says: 
I am the plaintiff in the above-entitled action; that I have read the 
foregoing amended bill of complaint, know the contents thereof, and 
that the same is true as I verily believe, 

(In pencil) Mazina Fox. 

Subscribed and sworn to before me this 13th day of April 1935. 
[seal] Stephen E. Chaffee, 

Notary Public in and for State of Washington^ 

Residing at Swnnyside. 

Note.— i 

Exhibit A same as exhibit A to original bill. I 
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Exhibit B 


public notices and orders 


SUNNYSTDE PROJECT, WASHINGTON j 

I 

Department of the InttIrior, 

Washington, March 2,1909. 

In pursuance of the provisions of section 4 of the Reclamation Act 
of June 17,1902 (32 Stat. 388), notice is hereby given as follows: 

Water will be furnished from the Sunnyside project, ’VT'ashington, 
under the provisions of the reclamation act, for the irrigable land 
shown on the following township plats: ! 

Willamette meridian: ! 

T. 11 K, R. 20 E. ! 

T. 11 N., R. 21 E. 

T. 10 N., R. 21 E. 

T. 10 N., R. 22 E, 

T. 10 K., R. 23 E. 

T. 9 N., R. 22 E. 

T. 9 N., R. 23 E. 

T. 8 N., R. 24 E. 

T. 9 N., R. 24 E. 

approved March 2 , 1909, by the Secretary of the Interior,!and on file 
in the local land office at North Yakima, Washington. i 


40 ICKES, SEC. OF INT. VS. MAZINE Z. FOX ET AL. 

Water will be furnished in the irrigation season of 1909 for that 
portion of the land shown upon a list on file in the local land office, 
the same having heretofore received water from the said Sunnyside 
project and now being in cultivation. 

Water will be furnished for the remaining portions of the irrigable 
land shown on said plants, from time to time, as announcement shall 
be made that water is available. 

Water-right applications may be made for the irrigable areas shown 
on the said plats. The time when payments will be due therefor is 
hereinafter stated. 

The charges which shall be made per acre of irrigable land which 
can be irriga'ted by the waters from said irrigation project are in two 
parts, as follows: 

1 . Tlie building of the irrigation system $52 per acre of irrigable 
land, payable in not more than ten annual instalments, each payment 
not less than $5.20 per acre or some multiple thereof, provided, how¬ 
ever, that full payment may l)e made at any time of any balance 
remaining due after certification has been made bv the Commissioner 
of the General Land Office that full and satisfactory complaint has 
been shown' with all the requirements of the law as to residence, 
cultivation, and reclamation. 

2 . For operation and maintenance, which will, as soon as the data 
are available, be fixed in proportion to the amount of water used, with 

a minimum charge per acre of irrigable land whether water is 
58 used thereon or not. The operation and maintenance charge 
for the irrigation season of 1909, and until further notice, will 
be 95 cents per acre of irrigable land, for which water is ready in the 
irrigation season of 1909, whether water is used thereon or not. 

The first instalment on account of said charges for the irrigable 
lands shown on the list on file in the local land office to receive water 
in the irrigation season of 1909 shall be due March 15, 1909. The 
second instalment shall be due March 1, 1910. Subsequent instal¬ 
ments shall be due on March 1 of each vear thereafter until fully 
paid. All charges are payable at the local land office. North Yakima, 
Washington. 

The first instalment of the charges for the irrigable land, for which 
water is to be subsequently furnished, will be due on March 1 of the 
year in which water shall be available for said lands, and subsequent 
instalments shall be due on March 1 of each year thereafter until 
fully paid. 

The first instalment of charges for all lands shown on the said list, 
for which it is hereby announced that water will be available in the 
season of 1909, whether or not water-right application is made there¬ 
for or water is used thereon, shall be due and payable as herein 
provided. 

The regulation is hereby established that no water will be fur¬ 
nished in any vear until all operation and maintenance charges levied 
for that y6ar sliall have been paid in full. Accordingly, no water will 
be furnished during the irrigation season of 1909 for any lands until 
the portion of the instalment for operation and maintenance due on 
March 15,1909, has been paid, and no water will be furnished in any 
subsequent irrigation season until the payment has been made of the 
portion of the instalment for operation and maintenance due March 
1 of said year.. 
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Failure to make any two payments of the instalments of charges 
when due shall render the application subject to cancellation, with 
forfeiture of all rights under the application, as well as of j^ny moneys 
already paid thereon. 

The charges herein provided for may, for the convenience of the 
applicants, be paid to the special fiscal agent of the U. S. Reclama¬ 
tion Service assigned to the Sunnyside project for transmission to the 
register and receiver of the local land office, provided the necessary 
charges for transportation of the cash, as determined by the special 
fiscal agent, accompany the paAunent of the water-right charges. 

James Rudolph Garfield, 

Secretary of tJie 'interior, 

j 

59 Exhibit D 

GENERAL PUiiLIC NOTICE FOR ALL RECLAMATION PROJECTS 

Department of the Inteihor, 
Wcu^Mngton^ Septernher^^It.^ 191 

1 . In pursuance of the provisions of the Reclamation j Extension 

Act of August 13, 1914 (Public, No, 170), notice is hereby|given that 
the charges for a water right for lands under the severixl projects 
and units thereof for which public notice or notices have heretofore 
issued are of two kinds: (1) A charge per irrigable acre for the 
building of the irrigation system, termed as ‘‘ construction charge ”; 
(2) an annual charge for each acre-foot of water delivered, payable 
at such time as may hereafter be fixed, for the operation and main¬ 
tenance of the project or a unit thereof. Each acre of irritable land, 
whether irrigated or not, will be charged with a minimun^ operation 
and maintenance charge based upon the charges for delivery of not 
less than one acre-foot of water. I 

2 . The amount of the construction charge per irrigable acre for 
lands for which entry under the provisions of the Reclamation Act 
of June 17, 1902 (32 Stat. 388). or water-right application has here¬ 
tofore been made shall be the amount fixed in the several public 
notices heretofore issued for the respective lands and theifein termed 

the building charge ”, and will not be increased, except provided 
in said Reclamation Extension Act. | 

3. Any person whose land or entry has heretofore becdme subject 
to the terms and conditions of the reclamation law mayj secure the 
benefits of the extension of the period of payments, provjded for in 
the said Reclamation Extension Act, by notifying the Secretary of 
the Interior of his acceptance of all the terms and conditions of said 
act. Such notice of acceptance shall be in the form prescr: bed by the 
Secretary, and may be obtained from the project manager on applica¬ 
tion. Such acceptance must be filed with, the project manager within 
six (6) months from the date of this public notice. The construction 
charge for the lands or entries of persons so accepting the benefits 
of the period of extension, or so much thereof as may remain unpaid 
at the time of the filing said notice of acceptance, must be paid in 
not more than twenty (20) annual instalments, the firs: of which 
instalments will be due December 1, 1914, and the subsegment instal¬ 
ments due December 1 of each year thereafter. The nj*st four of 
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such annual instalments shall be each two (2) per centum, and the 
next two instalments each four (4) per centum, and the remaining 
fourteen instalments each six (6) per centum of the said construction 
charge or of the portion thereof remaining unpaid at the time of 
filing said notice of acceptance, as the case may be. The whole or 
any part of the construction charge may be paid within any shorter 
period than 20 years, if so desired. 

4. The method of determining the annual operation and mainte¬ 
nance charge, the penalties for failure to pay the construction 
charges, and the operation and maintenance charges, when 
60 due, the reclamation requirements, and the discount allowed 
for prepayment of the operation and maintenance charges are 
prescribed by the said Reclamation Extension Act. 

i Franklin K. Lane, 

Secretary of the Interior, 


Exhibit E 

December 11, 1930. 

My Dear! Mr. President : The acts of Congress of March 7, 1928, 

45 Stat. 200, *228, and of March 4, 1929, 45 Stat. 1562, 1592, make 
appropriations of $500,000 and $1,000,000, respectively, for the con¬ 
struction of Cle Elum Dam. Yakima project. By act of May 14,1930, 

46 Stat. 279, 308, the unexpended balances of these appropriations 
were made available during the fiscal year 1931. 

Section 4 of the act of June 25,1910, provides in effect that after the 
date of that act no irrigation project to be constructed under the act 
of June 17, 1902, 32 Stat. 388, and amendatory acts shall be under¬ 
taken until the project shall have been recommended by the Secretary 
of the Interior and approved by the direct order of the President. 

Subsection B, section 4 of the act of December 5,1924 (43 Stat. 702), 
provides as follows: 

‘•That nc> new project or new division of a project shall be approved 
for construction or estimates submitted therefor by the Secretary until 
information in detail shall be secured bv him concerning the water 
supply, the engineering features, the cost of construction, land prices, 
and the probable cost of development, and he shall have made a find¬ 
ing in writing that it is feasible, that it is adaptable for actual settle- 
ment and farm homes, and that it will probably return the cost thereof 
to the United States.” 

As the sixth and last of a series of dams for regulating and storing 
the waters of the Yakima River and tributaries, it is proposed to con¬ 
struct an earth- and gravel-fill storage dam located on the Cle Elum 
River, a tributary of the Yakima River. This dam is to have a maxi¬ 
mum height’of about 125 feet, a crest length of 700 feet, and a volume 
of about 450,000 cubic yards of material, forming a reservoir with an. 
area of 4,680 acres for storage of 435,000 acre-leet of water for the 
irrigation of lands under the Yakima project. The cost of the storage 
dam is estimated at $2,800,000, of the reservoir right-of-way $300,000, 
and of flowage rights and contingencies, $400,000, making the total 
estimated cost $3,500,000. This constitutes a part of the storage sys¬ 
tem of the project, the total actual and estimated cost of which is 
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$11,558,000. Of this amount, the return of $6,996,000 is guaranteed 
under existing contracts, leaving a balance of $4,5p2,000, the 
61 repayment of which will be provided for as follows:! Five hun¬ 
dred eighty thousand dollars is to be repaid by the Wapato 
Indian Reservation, $1,000,000 by rentals from the Sunnyside division 
of the Yakima project, and the remainder by the Roza and ]5!ennewick 
divisions of the project. 

The development is believed to be feasible, the project is adaptable 
for actual settlement and farm homes, and the cost of construction 
of the dam will in all probability be returned to the Unii:ed States. 

It is recommended that this work be approved, and that! the neces¬ 
sary authority be issued to this Department to make corltracts for 
the construction of the dam and to proceed with the wor|j. 

Very truly yours, 

(Signed) Ray Lyman Wilbur. 

Exhibit F 

October 17, 1930. 

NOTICE AND RULES AND REGULATIONS 1 


As to water deliveries in the Sunnyside Valley Irrigatiopa District 
For the year 1931 and subsequent years 
And determination of amount of water required 

The water applications and water-right contracts which determine 
the limit of the individual water ri^ts in the Sunnyside Valley 
Irrigation District provide in most cases— 

(A) for the delivery of three (3) acre-feet of water oi- so much 

thereof as is necessa^ for beneficial use in years of ordinalry run-off 
in Yakima River, with a provision for a prorata reduction in years 
of unusual drought or low water. j 

(B) Some of such applications or contracts provide for delivery 
of 3-acre-feet subject to a proviso, “ that the amount of T^ater fur¬ 
nished shall be limited to the amount beneficially used upon said 
lands.” 

(C) Still other applications or contracts provide for delivery of 
3 acre-feet per annum per acre, “ or as much more water will be 
required to successfully irrigate the land, the amount sci required 
to be determined by the authorized agent of the Uniteq States” 
and subject to the proviso “That the amount of water jfurnished 
shall be limited to the amount beneficially used upon suc^h lands ” 
and the further provision “that the United States shaR not be 
responsible for the failure to supply water under this contract caused 
by insufficient supply or water in Yakima River due io hostile 

diversion or unusual drought.” 

62 The amount of water required to grow a successful crop 
depends largely upon the amount of labor and money ex¬ 
pended in preparing the land, providing equipment for ex)nomical 
use of water, and caring for the water to avoid waste. Clfieap stor¬ 
age sites are available on the Yakima River, particularly at Lake 
Cle Elum, and it may be cheaper to provide additional stojrage than 
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to provide the necessary labor and equipment to secure an economi¬ 
cal use of water. If the purchase of additional storage is preferred 
to strict economy in the use of the existing water supply, the oppor¬ 
tunity is available to provide additional storage by participation 
in the construction of another reservoir. 

Owinff to the fact that the canal svstem of the Kittitas division 
of the Yakima project has not heretofore been completed and the 
lands of that division have not heretofore been ready to use the 
stored water to which they are entitled, it has been possible to allow 
the water users of the Sunnyside Valley Irrigation District the tem¬ 
porary use of water in excess of the amounts specified in their respec¬ 
tive contracts and water applications, but the Kittitas division is 
now beginning the use of the water to which it is entitled under the 
contract between the Kittitas Keclamation District and the United 
States and it has now become necessary to limit water deliveries in 
the Sunnyside Valley Irrigation District to the amounts specified 
in the contracts and water applications applicable to the lands of 
that district. 

In order that all water users in the Sunnyside Valley Irrigation 
District may know in advance that economy in the use of water 
will hereafter be necessary, and be prepared to take care of the 
water and use it to the best advantage, notice is hereby given that 
as to all lands except those above referred to in paragraph (C), 
during the year 1931 and subsequent years, until furtlier notice, 
water deliveries in that district will be limited to three (3) acre-feet 
per irrigable acre per year as specified in the said contracts and 
applications, except in years of unusual drought or low water when 
it will be Uecessary to limit deliveries to a somewhat smaller amount 
as provided for in said contracts applicable to the lands of the dis¬ 
trict ; provided, however, that so long as there is surplus stored 
water available not required to meet the contract obligations of the 
United States to other parties, water in excess of three acre-feet may 
be rented by water users of the Sunnyside Valley Irrigation District 
of the classes referred to above as A and B whose rights are lim¬ 
ited under their applications and contracts to 3 acre-feet. The 
water-rental charge for such extra water in excess of 3 acre-feet, 
used during the irrigation season of 1931, will be one dollar and 
fifty cents ($1.50) per acre-foot, and the rental rate will be an¬ 
nounced annually for subsequent seasons. All money collected for 
the rental of such extra water will be applied toward the payment 
of the unsecured portion of the construction costs of the reservoir 
system of the Yakima project. 

The det:ermination “ by the authorized agent of the United States ” 
of the amount of water required to successfully irrigate ” the 
lands subject to the above-quoted clause referred to in paragraph 
C wdll be made during the year 1931 and deliveries to such lands 
in 1932 and subsequent years will be governed by such determination 
except in years of unusual drought or low water when it will be 
necessary to limit deliveries to a somewhat smaller amount aS 
provided for in said contracts applicable to such lands. 

(Signed) Johx H. Edwards, 
Assistant Secretary of the Interior. 
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UNITED STATES DEPARTMENT OF THE INTERIOR | (No. 31) 


BUREAU OF RECLAMATION 


SUNNYSIDE DIVISION—YAKIMA PROJECT 


PUBLIC NOTICE OF ANNUAL OPERATION AND MAINTENANCE CjEIARGES 

(Act of June 17,1902, 32 Stat. 388, as amended or suppleibented) 

i 

Washington^ D. (7., Febraajy ^.9, 1032. 

1. Operation and maintename charges for project lands \—For the 
purpose of equitably determining operation and maintenance charges 
for the lands of the Sunnyside division, Yakima project, Wfishington, 
notice is hereby given that for the irrigation season of 
thereafter until further notice, each acre of irritable land 


1932, and 
subject to 

public notice rates in said division, whether water is used oj not, shall 

charge of 
erv of not 


be charged with a minimum operation and maintenance 
one dollar and fifty cents ($1.50), which will permit deli^ 
more than the amounts per irritable acre to which suchj lands are 
entitled under notice and regulations of the Secretary dat^d October 
17, 1930, and in accordance with the following schedule pe 
acre 


ir irrigable 


Monthly schedule of deliveries: 

April_13. 3 

May_15.0 

June_18.3 

July_18.3 

August_16.7 

September_11.7 

October_ .6.17 


per cent 


(( 

(( 


(( 

U 

(( 

(6 

(6 

CC 


The above deliveries will be contingent on beneficial us^, as deter¬ 
mined by the project superintendent. 

2. Charges for water rented for lands subject to public notice .— 
The lands of the Sunnyside division, Yakima project, Washington, 
under public notice, have been divided by the Sunnyside Valley Irri¬ 
gation District into three classes, according to water requirements, 
namely, (a), (b), and (c), and a map showing such classification is 
on file in the office of the project superintendent and in t|he office of 
the irrigation district. For additional water (if available jfrom either 
storage or natural flow) delivered during t;he months of June, July, 
and August in excess of the monthly schedule of the preceding para¬ 
graph the rental charge, as provided in notice of October 17, 1930, 
will be as follows: 

Class A—$1.50 per acre-foot. 

Class B— .75 per acre-foot. 

Class C— .50 per acre-foot. ! 

JYhen _available, .water in excess of this schedule will ije delivered 
during .the other months of the season without extra charge. 
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64 3. Charges for rental vyater for lands under supplemental 
'water-right contracts. —For lands receiving water under said 

division of said project, by virtue of certain supplemental water-right 
contracts with the United States, under the provisions of which a 
minimum operation and maintenance charge is fixed which permits 
the delivery of amounts of water determined in accordance with the 
public notice of October 17, 1930, a rental charge of one and 50/100 
dollars ($1.50) per acre-foot for additional water (if available from 
storage or natural flow) delivered during each of the months of June,. 
July, and August in excess of the said determined amounts will be 
made. When available, water in excess of the determined amounts 
will be delivered during the other months of the season without extra 
charge. 

4. Water-rental charges for lands outside the project. —For water 
which mav be furnished lands outside the limits of the said division 
of said project the charge shall be one dollar ($1.00) per acre-foot for 
the irrigation season of 1932 and thereafter until further notice. 

5. Water rights secured with lands the title to which has passed to 
the several irrigation districts and the farming of which is now 
abandoned may be used upon types or classes of land specified by the 
irrigation districts, under approved rules and regulations, where the 
same is not now covered by district contract, such designation to be 
made within thirty (30) days after date of this public notice. 

6. Time of payment. —All water charges announced herein are due 
and payable on December 31 following the irrigation season. 

Jos. M. Dixon, 

' First Assistant Secretofry. 

65 Motion to dismiss 

Filed June 7,1935 

Comes now Harold L. Ickes, Secretary of the Interior, the defend¬ 
ant in the above-entitled cause, and moves to dismiss the above-en¬ 
titled cause and the plaintiffs’ amended bill of complaint in said 
cause upon each and every of the following grounds: 

1. That the defendant has no individual interest in the contro¬ 
versy, and the relief sought against him in his official capacity only, 
as a represfefitative of the Government, which alone is to be affected 
by any decree herein, wherefore this suit, as manifest upon the face 
of the amended bill of complaint, is essentially and substantially a 
suit against the United States, beyond the jurisdiction of the court. 

2. That the amended bill of complaint and the exhibits attached 
thereto and made a part thereof show that this suit is brought on con¬ 
tracts to T^hich the United States is a party, and that the decree 
prayed for would affect the interest of the United States in said 
contracts and the property of the United States, whereof the court is 
without jurisdiction. 

3. That it is manifest, upon the face of the amended bill of com¬ 

plaint, that the plaintiffs seek, in substance and effect, a decree 

66 for specific performance by the United States of alleged 
obligations under its contracts, whereof the court is without 

jurisdiction. 
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4. That it appears by the amended bill of complairit that the 
plaintiffs have a plain, adequate, and complete remedy at law, if 
they have any right. 

5. That it is manifest, upon the face of the amended till of com¬ 
plaint, that the relief prayed for therein would necessarily involve 
continued and detailed supervision by this court, for a Idng and in¬ 
definite period, of the performance of contract duties that require 
the exercise of personal judgment and technical skill, wherefore 
said bill lacks equity. 

Wherefore, the defendant, Harold L. Ickes, Secretary of the 
Interior, prays that the above-entitled cause be dismissed, that the 
amended bill of complaint in said cause be dismissed, and that he 
be permitted to go hence without day, be for nothing held and 
recover of the plaintiffs his costs. 

Nathan R. Margold, 

Soliciior^ De'partment of the Interior^ 

J. Kennard Cheadlei 

Assistant Solici,tor^ Departiyient of the Interior^ 

Howard R. Stinson, 

Ass^Mant Solicitor^ Department of the Interior^ 

Attorneys for Defendant, 

Service accepted & copy received June 7th, 1935. j 

Stephen E. Chaffee, 

One of Attijs. jot Plffs. 

\ 

67 Memorandwm opinion | 

j 

Filed June 14, 1935 

^ :|c 4: ^ 

In sustaining the motions in these cases for leave to file the 
amended bills accompanying the motions I necessarily considered 
the questions raised by the motions to dismiss. I 

My opinion has not been changed by the argument and briefs in 
behalf of the motions, and the motions to dismiss will b^ overruled, 
with leave to the defendant to answer within thirty days^ 

l^AILEY, J, 


-68 Order denying motion to dismiss amended hill of complaint 


Filed June 24, 1935 


I 

The above-entitled cause coming on to be further hJard on de¬ 
fendant’s motion to dismiss the amended bill of complaint herein 
and the parties thereto having appeared in open cou^-t by their 
respective attorneys and the arguments of said attorneys on said 
motion having been heard, the matter having been submitted, and 
the Court being fully advised in the premises, and having denied said 
motion to dismiss; it is hereby 
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Ordered, adjudged, and decreed this 24th day of June 1935 that 
the defendant’s motion to dismiss plaintiffs’ amended bill of com¬ 
plaint be and! the same is hereby denied, with leave to the defendant 
to answer within thirty days. 

Jennings Bailey, 

Justice, 

69 From the foregoing order the defendant, by his attorney of 
record in open court, notes a petition to the United States 
Court of Appeals for the District of Columbia for the allowance of 
a special ap^al; whereupon it is hereby further ordered that fur¬ 
ther proceedings in this cause be stayed pending disposition of the 
aforesaid petition for a special appeal, and if said petition be 
granted then pending disposition of the special appeal. If said peti¬ 
tion or said special appeal be finally decided adversely to the de¬ 
fendant herein, the defendant shall have leave to answer within 
thirty days from such final decision. 

Jennings Bailey, 

Justice. 

Acceptable as to form. No objection: 

Preston B. Kavanagh, 

One of attoriieys for pletlntiffs, 

TO Order of Court of Appeals allo^oing special appeal 

Filed July 23, 1935 

United States Court of Appeals for the District of Columbia 
No. 2461 Original. April term, 1935 
Equity 57,738 

Harold L. Ickes, Secretary of the Interior, petitioner 

vs, 

Mazine Z. Fox and Josie R. Fox 

On consideration of the petition for the allowance of a special 
appeal in the above-entitled cause from the order of the Supreme 
Court of the District of Columbia entered therein on June 24, 1935, 
by Mr. Justice Jennings Bailey, 

It is ordered by the court that the petition be and it is hereby 
granted and a special appeal allowed as prayed. 

Per Mr. Chief Justice Martin. 

July 22,1935. 

A true copy. 

Test: 

' Henry W. Hodges, 

Clerk, 

By Moncure Burke, 

Deputy Clerk, 
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Assignment of errors 
Filed July 26, 1935 


:1c 


❖ 


* 




Now comes the defendant, Harold L. Ickes, Secretary of the In¬ 
terior, by his attorneys, and assigns as errors of the Supreme Court 
of the District of Columbia in the above-entitled cause the following v 

1. The court erred in denying defendant’s motion to dismiss the 

amended bill of complaint. j 

2. The court erred in signing and entering the order dejiying the 

motion to dismiss the amended bill of complaint. i 

3. The court erred in holding that the suit of plaintiffs was not 
brought against the United States. 

4. The court erred in not granting the motion to dismiss the 

amended bill of complaint and in not dismissing the amended bill of 
complaint for lack of jurisdiction. | 

5. The court erred in not holding that the defendant ha^ no indi¬ 
vidual interest in the controversy and that the relief sougljit against 
him is in his official capacity only, as an officer of the United States, 
which alone is to be effected by any decree herein, wherefore the 
suit, as manifest upon the face of the amended bill of c:omplaint,. 
is essentially and substantially a suit against the Unit(jd States, 

beyond the jurisdiction of the court. 

72 6. The court erred in not holding that the amended bill 

of complaint and the exhibits attached thereto and made a 
part thereof show that the suit is brought on contracts to which 
the United States is a party and that the decree prayed jfor would 
affect the interests of the United States in said contracts and the 
property of the United States, wherefore the court is without juris¬ 
diction. 

7. The court erred in not holding that the amended bijll of com¬ 
plaint prays, in substance and effect, for a decree for sjjecific per¬ 
formance by the United States of alleged obligations | under its 
contracts, whereof the court is without jurisdiction. 

8. The court erred in not holding that it appears by th(3 amended 

bill of complaint that the plaintiffs have a plain, adecjuate, and 
complete remedy at law, if they have any right. I 

9. The court erred in not holding that the relief praj^ed for in 
the amended bill of complaint would necessarily involve continued 
and detailed supervision by this court, for a long and| indefinite 
period, of the performance of contract duties that requir<5 the exer¬ 
cise of personal judgment and technical skill, wherefore said bill 
lacks equity. 

Nathan K. Margold, 

Solicitor^ Department of the Interior^ 
Frederick Bern ays Wiener, I 
Assistant Solicitor^ Department of the Intefior^ 

Jackson E. Price, j 

Assistant Solicitor^ Department of the Intefior^ 

Attorneys for the defendant. 

Service of a copy of the above assignment of errors acknowledged 
this 26th day of July 1935. 

Preston B. KavanL 


AGH, 


One of the Attorneys for the plaintiffs. 
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Merrwrandum 


August 13, 1935 


Time to file transcript of record in Court of Appeals extended to 
September 16, 1935. 

74 Designation of record 

Filed July 26, 1935 

i(i ^ ^ Hi 


The court will please prepare a transcript of the record in the 
above-entitled cause and include therein the following: 

1. Bill of complaint. 

2. Order of the court permitting amendment to the bill of 
complaint. 

3. Amendment to bill of complaint. 

4. Motion to dismiss bill of complaint, as amended. 

5. Memot-andum opinion of Mr. Justice Bailey granting motion 
to dismiss bill of complaint, as amended. 

6. Order of the court granting motion to dismiss and dismissing 
bill of complaint, as amended. 

7. Motion for leave to amend. 

8. Memorandum opinion of Mr. Justice Bailey granting motion 
for leave to amend. 

9. Order granting motion for leave to amend and permitting 
plaintiffs to file projwsed amended bill of complaint. 

10. Amended bill of complaint. 

11. Motion to dismiss amended bill of complaint. 

12. Memorandum opinion of Mr. Justice Bailey overruling motion 
to dismiss amended bill of complaint. 

13. Order denying motion to dismiss amended bill of com¬ 
plaint. 

75 14. Order showing allowance of special appeal by Court 

of Appeals. 

15. Assignment of errors. 

16. This designation. 

Nath AX R. Margold, 

Solicitor^ Department of the Irdemor^ 
Frederick Bern ays Wiener, 

Assistant Solicitor^ Department of the Interior^ 
Jackson E. Price, 

Assistant Solicitor^ Department of the Interior^ 

Attorneys for the Defendant, 


Service of a copy of the above designation of record acknowledged 
this 26th day of July 1935. 

Preston B. Kavanagh, 

One of the Attorneys for the Plaintiffs. 
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76 Supreme Court of the District of Columbia I 

i 

United States of America, 

District of Coluribia^ ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 75, both inclusive, to be a true and correct transcjript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 57738 in Equity, wherein 
Mazine Z. Fox et al. are plaintiffs and Harold L. Ickesi Secretary 
of the Interior, is defendant, as the same remains upon tl^e files anS 
of record in said court. 

In testimony whereof I hereunto subscribe my nam^ and affix 
the seal of said court, at the city of Washington, in sajid District^ 
this 4th day of September 1935. I 

[seal] Frank E. Cunningham, 

I Clerk, 

By Chas. B. Coflin, j 

Assistai^ Clerk, 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6541. Harold L. Ickes, Secretary of the Interior, appellant, vs. 
Mazine Z. Fox et al., United States Court of Appeals for the District 
of Columbia. Filed Sept. 5, 1935. Henry W. Hodges, clerk. 
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HAROLD L. ICKES VS. PHILIP LOUIS PARKS ET AL. 


1 


a Supreme Court of the District of Columbia I 

Equity No. 57739 | 

j 

Philip Louis Parks axd Ollie D. Parks, His Wife, plain'i^iffs 

vs. 

Harold L. Ickes, Secretary of the Interior, defendai^t 

United States of America, 

District of Columhia^ ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at th^ times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: i 

I 

1 Bill of complaint for injunction 

Filed September 24, 1934 

In the Supreme Court of the District of Columbia | 

I 

Equity No. 57739 | 

Philip Louis Parks and Ollie D. Parks, His Wife, PLAiNtiFFS 

W. 

Harold L. Ickes, Secretary of the Interior, defendant 

To the honorable Supreme Court of the District of Columbid^ hold¬ 
ing cm, equity court: I 

The plaintiffs respectfully represent that they are citizens | of the 
United States and of the State of Washington, residing neai^ Gran¬ 
ger, in Yakima County, Washington, and that their post-office ad¬ 
dress is Granger, Washington, and that they bring this suit i^ their 
own right and in their own behalf against Harold L. Ickes,} a citi¬ 
zen of the State of Illinois, residing in the District of Coluihbia in 
respect of the matters and things hereinafter set forth. 


I I 

I 

I 

That the plaintiffs are husband and wife and the sole owners and 
in possession of the following described real estate located witjhiin the. 
Sunnyside unit of the Yakima project, to wit: The southeast quar¬ 
ter or the northeast quarter of section 16, township 10 north! range 
21 E., W. M., and that there is appurtenant to said land a watefr ri^t. 
for a sufficient amount of water to beneficially and succ^fmly 
irrigate the same from the natural flow of the Yakima River and 
storage reservoirs hereinafter mentioned, constructed under 
2 and by virtue of the Reclamation Act herein referred to, and 
the right to have said water stored and impounded!in the 
reservoirs herein described and carried in said river and I in the 
canals and distribution system of the Sunnyside unit of the "fakima 
project to said land; that the amount of the water so appurtenant 
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1 


a Supreme Court of the District of Columbia 

Equity No. 57739 

Philip Louis Parks and Ollie D. Parks, His Wife, plainiiffs 

vs. 

Harold L. Ickes, Secretary of the Interior, defendai^t 

United States of America, 

District of Columhia^ ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: | 

j 

1 Bill of complaint for injunction j 

Filed September 24,1934 | 

I 

In the Supreme Court of the District of Columbia ! 

Equity No. 57739 j 

Philip Louis Parks and Ollie D. Parks, His Wife, plainthts 

I I 

vs. ! 

Harold L. Ickes, Secretary of the Interior, defendant 

To the honorable Supreme Court of the District of Columbia.^ hold- 
ing an equity court: 

The plaintiffs respectfully represent that they are citizens of the 
United States and of the State of Washington, residing near Gran- 

f er, in Yakima County, Washington, and that their post-office ad- 
ress is Granger, Washington, and that they bring this suit in their 
own right and in their own behalf against Harold L. Ickes, i a citi¬ 
zen of the State of Illinois, residing in the District of Colunjibia in 
respect of the matters and things hereinafter set forth. j 

I j 

That the plaintiffs are husband and wife and the sole owners and 
in possession of the following described real estate located within the. 
Sunnyside unit of the Yakima project, to wit: The southeast quar¬ 
ter of the northeast quarter of section 16, township 10 northj range 
21 E., W. M., and that there is appurtenant to said land a water right 
for a sufficient amount of water to beneficially and successfSly 
irrigate the same from the natural flow of the Yakima RiVer and 
storage reservoirs hereinafter mentioned, constructed under 
2 and by virtue of the Reclamation Act herein referred i:o, and 
the right to have said water stored and impounded in the 
reservoirs herein described and carried in said river and in the 
canals and distribution system of the Sunnyside unit of the Yakima 
project to said land; that the amount of the water so appumnant 
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to plaintiffs’ land is in excess of six acre-feet per acre per annum, 
measured at the land during the irrigation season and the absolute 
title to said water right and said easement vests in the plaintiff and 
said water and easement are real estate. 

II 

That the defendant is now and has been since, to wit: March 5th, 
1933, the I duly appointed, qualified, and acting Secretary of the 
Interior of the United States, and as such has charge of the adminis¬ 
tration of the laws of the United States relating to irrigation and 
reclamation projects constructed by the United States, and particu¬ 
larly to the administration of the act of Congress known as the 
Reclamation Act, being the act of June 17th, 1902 (32 Stat. 388), 
as amended and supplemented later acts of Congress, and that 
said defendant is sued in his official capacity as suoi Secretary of 
the Interior as hereinafter set forth. 

III 

That in 1906, the then Secretary of the Interior approved an irri¬ 
gation and reclamation project known as the Sunnyside unit of the 
Yakima project, which included the land herein described and on 
behalf of the United States of America purchased from the Wash¬ 
ington Irrigation Company, the Sunnyside Canal, water ap- 
3 propriations and irrigation system used in connection there¬ 
with; that the land herein described at that time had what 
was known as a Washington Irrigation Company water right, which 
was equivalent to 2.62 acre-feet per acre per annum, measured at 
the land; that the Secretary of the Interior, his representatives and 
subordinates stated that before said project could be purchased or 
the construction or storage works could be undertaken that the 
owners of the land herein described and other lands which were being 
served by said irrigation system should cooperate with the then 
Secretary of the Interior to the extent of incorporating the Sunny-, 
side Water Users Association and placing their said private lands in | 
said project and agreeing to take water for the purpose of irrigating 
their lands from said project and that for the purpose of inducing 
the said owners of said private lands to so cooperate with the then 
Secretary of the Interior and to incorporate the Sunnyside Water 
Users Association and to place their lands under said project and 
agree to purchase an additional water ri^ht therefor and execute a 
stock subscription, it was represented and stated by the then Secre-j 
tary of the Interior, his representatives and subordinates, that bene¬ 
ficial use was the basis, the measure and the limit of the water right 
that wquld be furnished and that as much water would be furnished 
as would be required to successfully irrigate the land herein de¬ 
scribed at all times during the irrigation season, save and except ii 
extremely dry years and that the entire cost of building and con-| 
structing storage reservoirs and completed works for the land hereii 
described and for said additional water right would be the sum oi 
$10.00 per acre; that said representations and statements so mad( 
})y the Secretary of the Interior, and by his representatives 
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4 and subordinates, were made to the predecessors in title of 
the plaintiffs to said lands for the purpose of persuading them 
to execute a supplemental water-right contract, a copy of which is 
hereto attached, marked ‘‘ Exhibit A” and made a part hereof; that 
at the time the question as to the amount of water that vould be 
furnished if said supplemental contract was executed and the cost 
to the owners of said land in the construction and completion of said 
project and the annual cost of operation and maintenance w^re mat¬ 
ters of vital importance and were also matters as to which ihe then 
owners of the land herein described were not otherwise advjsed and 
that were compelled to rely upon the statements and represe|ntations 
of the then Secretary of the Interior and his representatives and 
subordinates. 


That the owner of the land herein described and the predecessors in 
title of the plaintiff relying absolutely and entirely upon tljie state¬ 
ments and representations and upon the statements and representa¬ 
tions in this complaint set forth, believed them to be true and would 
not, except for such statements and representations have participated 
in the incorporating of said Sunnyside Water Users’ Associanion and 
would not have subscribed for share of stock therein and would not 
have executed the supplemental water-right contract as herein al¬ 
leged and purchase a supplemental water right for their said land 
from said project, but for such statements and representations; that 
being induced and persuaded thereby, the then owners of the land 
herein described did execute a supplemental water-right ([oi^tract, 
copy of which is hereto attached, marked “ Exhibit B ” and ^id piir- 
ticipate in the incorporation of the Sunnyside Water Users’ Associa¬ 
tion and subscribed for stock therein. 


That George L. Allen and Jenettie Allen, his wife, were on Au¬ 
gust 6th, 1907, the owners in fee simple of the land herein described 
and were fully qualified under the Reclamation Act to purchase the 
water right from the United States and said parties did, on August 
6th, 1907, execute said supplemental water-right contract, a copy of 
which is hereto attached, marked “ Exhibit —”; that thereafter the 
plaintiffs acquired all right, title, and interest in and to said land 
and water right; that the plaintiffs and their predecessors in title 
paid to the United States the sum of $10.00 per acre and also all 
operation and maintenance charges that have heretofore accr|.ied and 
fully complied with all the terms and conditions of said (Contract 
on their part and are now the owners of said water right. 


That for a period of more than twenty-five years after the execu¬ 
tion of said supplemental water-right contract, the Secretaries of the 
Interior and their representatives and subordinates construed said 
act of Congress and said contract as requiring the delivery to said 
land of such an amount of water that was necessary to beneficially 
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and successfully irrigate the same, which said amount for a period 
of more than twenty-five years w’as actually determined by the repre¬ 
sentatives'and subordinates of the then Secretaries of the Interior, 
who were charged with the operation of said irrigation system and 
the distribution of the water thereon, by going upon said land from 
time to time and from a factual investigation as to the water require¬ 
ments of various crops growing or to be planted upon said 
6 land; the condition of the soil, climatic conditions, and other 
facts which said representatives and subordinates obtained upon 
said personal investigation and examination and that after obtain¬ 
ing said information in such manner said representatives and sub¬ 
ordinates made a determination of the amount of water necessary to 
successfully and beneficially irrigate said land during all times dur¬ 
ing each irrigation season from the date of said supplemental water- 
right contract in 1907 until about August 17th, 1934, save and except 
two years of extreme water shortage, and actually delivered to said 
land the amount of water so determined to be necessary to beneficially 
and successfully irrigate the same and the crops growing thereon, 
w’hich sai^ amount fluctuated from year to year and at different times 
during the year, depending upon crop requirements and climatic 
conditions; that the amount of water so determined to be necessary 
by the Secretaries of the Interior, their representatives, and subordi¬ 
nates to beneficially and successfully irrigate said land and the 
amount actually delivered each year to said land on an average for 
more than twenty-five years, was in excess of six acre-feet per acre 
per annum, measured at the land, which said amount was beneficially 
used on said land without waste. 


VI 

That the Keclamation Act under and pursuant to which the then 
Secretary of the Interior authorized the purchase of the Sunnyside 
Canal and the building and construction of the reservoirs and dis¬ 
tribution system and under and by virtue of which contracts herein 
referred to were executed and which became a part of each of said 
contracts gives the following measure of a vrater right for said land, 
to wit: That the right to the use of water acquired under the pro¬ 
visions of this act shall be appurtenant to the land irrigated 
7 and beneficial use shall be the basis, the measure, and the 
limit of the right ”, that the contract between the then Sec¬ 
retary of»the Interior acting for the United States and the Sunny- 
side Water Users’ Association herein referred to expressly provides: 
‘‘ That in all the relations between the United States and this asso¬ 
ciation iind the members of the association, the rights of the mem¬ 
bers of the association to the use of water where the same have 
vested, are to be defined, determined, and enjoyed in accordance with 
the provisions of the said act of Congress and of other acts of Con¬ 
gress on the subject to the acquisition and enjoyment of the rights 
to use water, and also by the laws of the State of Washington, where 
not inconsistent therewith, modified, if modified at all, bv the pro¬ 
visions 'of the articles of incorporation and bylaws of said associa¬ 
tion ”, that under the decisions of the Supreme Court of the State 
of Washington where water is beneficially used upon lands for 
irrigation purposes, the same becomes appurtenant to the land on 
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I 
I 

which the water is so used and said water cannot be diverted from 
said land without the consent of the owner thereof, and said water 
right is real estate. 

VII 

That the plaintiff and his predecessors in title to said land and 
water right relying upon the statements and representations iis herein 
alleged, made by the then Secretary of the Interior, his re])resenta- 
tives and subordinates and the determination made by the Secre¬ 
taries of the Interior, their representatives and subordinates, as to 
the amount of water actually necessary to beneficially and success¬ 
fully irrigate said land over a term of years and the actual delivery 
by said representatives and subordinates of the Secretaries of the 
Interior of the amount of water so determined to be necessary to 
successfully irrigate said land, joined with other water userfe in said 
Sunnyside unit in 1918 in the organization and incorporaticm of the 
Sunnyside Valley Irrigation District and authorized said 

8 district to enter into contract with the United States of 
America, by the terms of which, the land herein described 

was bound to pay the charges of all other land in said unit and in 
said district in the event the owner thereof did not pay to tjie extent 
of $2,000,000.00. j 

VIII 

In the practical administration of said project the Secretaries of 
the Interior, their representatives and subordinates, have for a period 
of twenty-five years consistently construed the Keclamation! Act and 
said supplemental water-right contract to require the delivery to 
said land herein described of that amount of water during the irri¬ 
gation season which was necessary to beneficially and sucicessfully 
irrigate the same and that the determination as to the amj^unt was 
to be made by the subordinates of the Secretary of the Interior who 
were in charge of said project and had supervision of the distribution 
of the water therein, by going upon the land from time to jtime and 
from a factual investigation as to the water requirements of the 
crop or crops growing or to be grown thereon, condition oi the soil, 
climatic conditions and other facts obtained from said investigation 
and the delivery by said subordinates of the amount found jnecessary 
to successfully irrigate said land; that said representatives! and sub¬ 
ordinates found that about six acre-feet of water per acre per annum 
measured at the land was necessary to beneficially and successfully 
irrigate the same and in the operation of said project have consist¬ 
ently for a period of more than twenty-five years actually idelivered 
the amount of water so determined to be necessary to beneficially 
irrigate said land without requiring any additional payment and 
without requiring a payment in excess of $1.00 per a(ire opera- 

9 tion and maintenance charges as provided in said contract and 
have consistently construed the term used in paragraph 8 of 

said supplement water right contract “ the amount so required to 1^ 
determined by the authorized agent of'the United States’] to mean 
the subordinates of the then Secretary of the Interior who had charge 
of said project and distribution of water therein and that s^id deter¬ 
mination is to be made from time to time as the necessit^f therefor 
might arise and from a factual investigation as herein alle^e^ 
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X 

That the defendant made an order and ruling that unless the plain¬ 
tiff signed, a contract to pay rental for all water in excess of three 
acre-feet, that no water above said amount would be permitted to 
flow on his land, and that the same would be diverted, and notified the 
plaintiff that unless he signed the w'ater rental application for water 
in excess of three acre-feet per acre, per annum, measured at the land, 
in the w’ords and figures following, to wit: 

VTATER RENTAL APPLICATION 

“ The undersigned applicant requests excess water under public 
notice issued by the Secretary, February 19, 1932, and agrees to pay 
applicable charges, with 6 % interest from December 1, 1934, until 
paid. He further agrees that water may be withheld from his land 
after 1934 until such charges are paid. It is understood that advance 
payment will be required in 1935 if the 1934 rental charge remains 
irnpaid at that time. 

“ Witness: 

Water user: 


5 ? 


that no water in excess of three acre-feet per acre per annum would 
be delivered to the land herein described; that the head gates would 
be shut down to the land herein described to three and one-half 
acre-feet per acre per annum, measured at the land; 
10 that the defendant, as Secretary of the Interior of the United 
States, his representatives and subordinates acting under his 
direction, contrary to the terms of the Reclamation Act herein re¬ 
ferred to, contrary to the terms of said supplemental water-right con¬ 
tract, contrary to the practical construction of said contract as to 
the amount of water necessary to beneficially and successfully irri¬ 
gate said land and as to the method and manner of making said de¬ 
termination by the subordinates of the Secretary of the Interior in 
charge of said unit, who were charged with the distribution of the 
water therein and contrary to the decisions of the Supreme Court of 
the State of Washington, did, on or about August 17th, 1934, shut 
off the supply of water to the land of the plaintiffs herein described 
in excess of three and one-half acre-feet per acre per annum, meas¬ 
ured at the land; that at the time said head gates were so shut down, 
ample water was available and in storage reservoirs and flowing in 
the Yakima River and in the Sunnyside Canal and laterals flowing 
therefrom to furnish said land and all other land within the Sunny- 
side Unit of the Yakima project and to furnish all other lands en¬ 
titled to receive water from said reservoirs and from the Yakima 
River to successfully and beneficially irrigate the same during the 
remainder of the irrigation season of 1934 and leave a surplus of 
400,000 acre-feet unused in said reservoirs. 

XI 

That the shutting down of said head gates on August 17th, 1934, 
of more than 40% of the water necessary to beneficially and sue- 
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cessfully irrigate said land and which was diverted ther(‘from was 
vested in the plaintiff and appurtenant to said land; that the title 
to said water vested in the plaintiff as soon as it was i^npounded 
11 in storage reservoirs and when it was flowing in tlje Yakima 
River, in Sunnyside Canal and irrigation system ; that the 
plaintiffs were the owners of an easement in said irrigation system 
necessary for the purpose of carrying said water to said land and 
that the representatives and subordinates of the defendant who were 
in charge of said irrigation system and who had charge of the de¬ 
livery of the water so owned by the plaintiffs, were merely perform¬ 
ing a ministerial and executive duty in delivering said w^ter to the 
plaintiffs prior to the time said head gates were shut do'wn; that it 
is the executive and ministerial duty of said representative^ and sub¬ 
ordinates to open said head gates and to permit the water j owned by 
the plaintiffs to flow thereon and the defendant, by his act^ as herein 
alleged, prevented them from performing that duty and tended to 
bring the United States into disrepute. 

XII 


That the order and ruling requiring a new contract in tlje form of 
water-rental application to be entered into as hereinaboye alleged 
and set forth and the acts of the defendant and his representatives 
and subordinates in shutting down the head gates to threei and one- 
half acre-feet per acre per annum, measured at the land and diverting 
from plaintiff’s land and not permitting to flow thereon, the remain¬ 
der of the water owned by him, were arbitrarily made and done 
and were not made in good faith and were made without regard to 
and in violation of the act of Congress aforesaid, the contract re¬ 
ferred to herein being a supplemental water-right contract, the prac¬ 
tical construction of said act of Congress and contract between the 
then Secretaries of the Interior, their representatives ani subordi¬ 
nates acting under their direction for a period of more th^n twenty 
years and without regard to the determination majie by the 
12 representatives and subordinates of the then Secretaries of the 
Interior as to the amount of water necessary to successfully 
and beneficially irrigate said land and the amount of watei[ that was 
actually delivered to said land for a period of twenty-five years and 
without regard to the determination made by the representatives and 
subordinates of the then Secretaries of the Interior as to tlie amount 
of water necessary to successfully and beneficially irrigate said land 
and the amount of water that was actually delivered to said land 
for a period of twenty-five years prior to said date and without re¬ 
gard as to the amount of water actually available or ne(|5essary to 
l^neficially and successfully irrigate said land and without regard 
to the decisions of the Supreme Court of the State of Washington to 
the effect that where water is beneficially used to irrigate land it 
becomes appurtenant thereto; that in making said ruling requiring 
said water-rental contract to be executed and in shutting down the 
head gates as aforesaid the defendant, his representatives and his 
subordinates acting under his direction, failed to exercise Jin honest 
judgment and failed to exercise any judgment whatever and failed to 
exercise good faith and arbitrarily made said order and arbitrarily 
shut down said head gates for the express purpose and intent of co- 
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ercing and forcing the plaintiff and other owners of land in the 
Sunnyside unit of the Yakima project and located within the Sunny- 
side Valley Irrigation District to authorize said district to enter into 
contract with the United States of America to purchase a supple¬ 
mental water right for their said lands, including the land herein 
described, over and above the water rights theretofore purchased at 
a cost of $1,000,000.00 and binding the last faithful acre of 
land in said district and the land herein described to pay 
13 said sum and all of said acts were contrary to the terms of and 
in violation of the terms of the Reclamation Act herein re¬ 
ferred to and in violation of the terms of the contracts herein re¬ 
ferred to and in violation of the construction of said act of Congress 
and contracts by the Secretaries of the Interior and their representa¬ 
tives and subordinates acting under their direction for a period of 
more than twenty-five years and in violation of the practical deter¬ 
mination by the representatives and subordinates of the Secretaries 
of the Interior over a period of twenty-five years as to the amount of 
water necessary to successfully and beneficially irrigate said land or 
the amount that could be beneficially used thereon or the amount of 
water available for the irrigation thereof and were arbitrary and un¬ 
reasonable and were not made or done in good faith and the effect 
of said acfs by the defendant, his representatives and subordinates 
was to deprive the plaintiff of more than 40% of the water owned 
by him and which was appurtenant to his said land and in violation 
of vested rights of the plaintiff. 


XIII 

That there was on August 17th, 1934, and has been at all times 
since said date, an ample supply of water available to furnish the 
plaintiff the water necessary to beneficially and successfully irrigate 
his said land and to beneficially and successfully irrigate all lands 
in the Sunnyside unit of the Yakima project and all other lands 
entitled to receive water from said storage reservoirs and from the 
Yakima River and said water has been actually impounded in said 
storage reservoirs and a portion of which was diverted from the 
Yakima River and was flowing in the main Sunnyside Canal and 
laterals leading therefrom at the time the head gates were shut down 
as aforesaid. 

14 XIV 

That the plaintiffs are informed and believe and therefore assert 
that Harold L. Ickes, as Secretary of the Interior, his representatives 
and subordinates, intend and purpose to continue keeping the head 
gates to plaintiffs’ land closed and locked so that not more than 
three and one-half acre-feet of water per acre per annum will be 
permitted to flow on plaintiffs’ land and to continue to divert and de¬ 
stroy the remainder of the water owned by the plaintiffs, to wit: 
To divert and destroy about two and one-half acre-feet of the water 
owned by the plaintiff. 

XV 

That the threatened acts of Harold L. Ickes, Secretary of the 
Interior, his representatives and subordinates, to continue keeping 
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the head gates closed so that not to exceed three and one-haK acre- 
feet of water will flow on said land and diverting and destroying the 
remainder of the water belonging to the plaintiffs is unwarranted, 
arbitrary, and illegal, and that if consummated it will c^eprive 
the plaintiffs of valuable property rights acquired in good f^itn by 
virtue of the Reclamation Act, contract with the Sunnyside iWater 
Users’ Association, practical construction of said act of Congress 
and contract by the then Secretaries of the Interior and their rep¬ 
resentatives and subordinates for a period of twenty-flve years as to 
the amount of water that plaintiffs and their predecessors in title 
were entitled to receive from said water supply and the ^n^ount 
necessary to beneficially and successfully irrigate said land ^nd the 
amount of water delivered thereto and the rights acquired by the 
beneficial application of said water to said land for a period 

15 of more than twentv-five vears, by virtue of which, under the 
laws of the State of Washington, which are applicable, ^he title 

to the amount of water necessary to beneficially irrigate said land 
vested in the plaintiff and further, in that the said Harold Ickes, 
Secretary of the Interior, his representatives and subordinaj:es, are 
without power or authority to set aside the practical construction by 
his predecessors in office, their representatives and subordinates in 
the determination of the amount of water plaintiffs were entitled 
to receive under said act of Congress and said contract, and the 
plain wording of said act of Congress and said contract, and to 
nullify the decisions of the Supreme Court of the State of Wash¬ 
ington to the effect that where water is beenficially used up^n it it 
becomes appurtenant to the land the title vests in the owners! of said 
land. 

XVI 

That plaintiffs have no plain, adequate, or complete remedy at law 
and effective relief can only be administered in a court of equity. 
The injury to plaintiff is not measurable in damages and is irreparable 
and cannot be compensated for in an action at law. 

I 

XVII I 

j 

That this suit arises under the Constitution and laws of th^ United 
States and involves the construction of the Constitution of th^ United 
States, acts of Congress, and the construction of contracts entered into 
by the United States of America; that the amount of the value 
of the matter in controversy herein between the plaintiffs and the 
defendant exceeds the sum of $3,000.00, exclusive of interests and 
costs. 

Wherefore, the plaintiffs pray: j 

16 1. That the process of this court issue directed tol the de¬ 
fendant Harold L. Ickes, Secretary of the Interior, ijequiring 

him to appear and make answer to the foregoing bill of compMnt, but 
not under oath, answer under oath being hereby expressly waived. 

2. That upon the filing of this bill or at such time thereafter as shall 
be fixed by the court, a preliminary order may issue herein e|njoining 
pendente lite, the defendant, his successors in office and each and 
every and all persons claiming to act under his authority and control 
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from diverting from plaintiffs’ land, any portion of the water owned 
by him and requiring the head gates to plaintiffs’ land to be ad¬ 
justed that the amount of water owned by plaintiff and which he is 
entitled to have flow on said land may flow thereon and requiring 
him to des^ist from enforcing the orders heretofore issued by him 
requiring the execution of said water rental application prior to the 
delivery to said land of water in excess of three and one-half acre-feet 
and that upon the flnal determination of this action such injunctive 
order be made perpetual and permanent. 

3. That the plaintiff may have such other and further relief as the 
nature of the case may demand and require and may be agreeable to 
equity. 

, Stephen E. Chaffee, 

Attorney for Plairdiffs. 
Preston B. Kavanagh, 

P. C. King, Jr., 

Attorneys fo'r Plaintiffs. 

17 State of Washington, 

County of Yakima., ss: 

Philip L. Parks, being first duly sworn on oath deposes and says: 
I am one of the plaintiffs in the above-entitled action; that I have 
read the foregoing complaint, know the contents thereof and that 
the same is true as I verilv believe. 

Philip Louis Parks. 

Subscribed and sworn to before me this 13th day of September, 1934. 

[notarial seal] Stephen E. Chaffee, 

Notary Public in and for the State of 
Washington^ residing at Sminyside, 

18 Exhibit A 

contract between the sunnyside water users association and the 

SECRETARY OF THE INTERIOR 

These articles of agreement, made and entered into this 7th day 
of 1906, by and between the United States of America, acting 
in this behalf by E. A. Hitchcock, Secretary of the Interior, party 
of the first part, and the Sunnyside Water Users Association, a 
corporation duly organized and existing under the laws of the State 
of Washington, party of the second part, their successors and assigns, 
witnesseth: 

That whereas the Sunnvside Water Users Association is a cor- 
poration organized and existing under the laws of the State of 
Washington for the purposes mentioned in its articles of incor¬ 
poration and bylaws, a copy of which is appended to this agree¬ 
ment and is, for every purpose of the interpretation, construction, 
and consideration of this agreement and of the rights of the parties 
hereunder, to be deemed, held, read, and considered as if fully 
written out or printed herein, and deemed a part hereof; and 

Whereas the lands embraced within the area proposed to be irri¬ 
gated as described in said articles of incorporation or bylaws are 
naturally desert and arid and incapable of proper cultivation with¬ 
out irrigation, and will to a greater or less extent remain unre- 
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claimed, unfit for habitation, and uncultivation, in which condition 
they, or a great part thereof now are, unless the watei's of the 
Yakima River in State of Washington, and its tributarujs be im- 
j^ounded and the flow thereof otherwise regulated and controlled; 
and 

Whereas the Secretary of the Interior contemplates the construc¬ 
tion of certain irrigation works under the provisions of |in act of 
Congress entitled “An act appropriating the receipts froni the sale 
and disposal of public lands in certain States and Territories to the 
construction of irrigation works for the reclamation of arid lands ”, 
approved June 17, 1902, for the irrigation and reclamation of the 
lands described in the said articles or bylaws; and 

Whereas the incorporators and shareholders of said Slunnyside 
AYater Users Association are, and under the provisions of i^s articles 
of incorporation and bylaws must be, owners and occupant^ of lands 
in said area, and in some cases are appropriators of water for the 
irrigation thereof, and in addition thereto such incorporators and 
shareholders and their successors or assigns must initiate |rights to 
the use of water from the said proposed irrigation works, to be con¬ 
structed by the Secretary of the Interior as soon as such rights may 
be initiated, and thereafter complete the acquisition thereDf in the 
manner and upon the terms and conditions to be prescribed therefor 
by the Secretary of the Interior, which rights shall be, and there¬ 
after continue to be, forever appurtenant to designated lands owned 
by such shareholders; and 

Whereas neither the relative priority nor the extent of the indivi¬ 
dual appropriations of such water heretofore made by said in- 
19 corporators and shareholders for the lands described in said 
articles or bylaws, and which are now vested rights, l^ave been 
ascertained or determined, but said incorporators and shareholders 
have agreed, among themselves, by the terms and provisior s of said 
articles of incorporation and bylaws, upon the rules and principles 
by and upon which the relative priority and the extent of their 
several appropriations and vested rights to the use of such waters 
shall be determined: 

Now, therefore, it is agreed and understood by and bet[ween the 
parties hereto— 

1. That if the Secretary of the Interior shall authorize and cause 
the construction of said irrigation works, the said association will 
take prompt action to secure the determination by the courts of the 
relative rights of its shareholders to the use of water for said lands, 
and that in the determination of such rights and of their respective 
rights to the use of water acquired under said act of Congress the 
rules and principles set out in said articles of incorporation and 
bylaws, for such determination, shall be deemed the establislied rules; 
and principles for that purpose. 

2. That only those who are or who may become member^ of said 
association, under the provisions of its articles of incorporation and 
bylaws, shall be accepted as applicants for rights to the use iof water 
available by means of said proposed irrigation works. ! 

3. That the aggregate amount of such rights to be issued j shall, in 
no event, exceed the number of acres of land capable of ijrrigation 
by the total amount of water available for the purposes being (1) 
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the amount now appropriated by the shareholders of the said associ¬ 
ation, and (2) the amount to be delivered from all sources in excess 
of the water now appropriated; and that the Secretary of the Interior 
shall determine the number of acres so capable of such irrigation as 
aforesaid, his determination to be made upon due and expert consider¬ 
ation of all available data, and to be based upon and measured and 
limited by the beneficial use of water. 

4. That the payment for the water rights to be issued to the share¬ 
holders of said association, under the provisions of said act of Con¬ 
gress, shall be divided into not less than ten annual payments, the 
first of which shall be payable when the water is first delivered from 
said works, or within a reasonable time thereafter, and after due 
notice thereof by the Secretary of the Interior to the association and 
that the cost of said proposed irrigation works shall be apportioned 
equally per acre among those acquiring such rights. 

5. That the said Water Users Association hereby guarantees the 
payments for that part of the cost of the irrigation works which shall 
be apportioned by the Secretary of the Interior to its shareholders, 
and will promptly levy calls or assessments therefor and for the cost | 
of maintenance and operation as may be assessed from year to year 
by the Secretary of the Interior and collect or require prompt payment |] 
thereof in such manner as the Secretary of the Interior may direct; j 
that it will promptly pay the sums collected by it to the receiver of I 
the local,land office for the district in which said lands are situated; I 
that it will prom^itly employ the means provided and authorized by I 

the said articles of incorporation or bylaws for the enforcement I 
20 of, such collections, and will not change, alter, or amend its J 

articles of incorporation or bylaws in any manner whereby such [I 
means of -collection, or the lien given to it by the shareholders to 
secure the payment thereof, or of any assessments contemplated or |j 
authorized thereby, shall be impaired, diminished, or rendered less 
effective, without the consent of the Secretary of the Interior. |l 

6. That the United States shall in no manner be responsible for || 

the sums collected by said association until they have been paid into |l 
the hands of the receiver of the local land office, as provided by the 
law, and in accordance with such regulations as may be prescribed by 9 
the Secretary of the Interior. M 

7. That for the purpose of enforcing said collections, the associa- 9 

tion will adopt and enforce proper bylaws, subject to the approval |l 
of the Secretary of the Interior and not change them so as to in any- |l 
wise impair their efficiency for said purpose, and will otherwise do H 
any and all things it is authorized and empowered to do in the 9 
premises. 9 

8. That the association will adopt and enforce such rules and regu- 9 
lations as it is authorized by its articles of incorporation and bylaws 9 
to adopt and enforce, concerning the use of water by its shareholders 9 
and concerning the administration of the affairs of the association, to 9 
effectually carry out and promote the purposes of its organization,* 
within, the provisions of said articles of incorporation and bylaws,^! 
which rules and regulations shall be subject to the approval of thelH 
Secretary of the Interior, and that if the association fail to make andH 
adopt such rules and regulations then the Secretary of the Interior^l 
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may prescribe them; but in such event the Secretary of the'Interior 
shall impose no rule or regulation interfering with any vested right 
of the shareholders of the association, as defined or modified by said 
articles of incorporation and bylaws. | 

9. That persons who are not now members of the association but 
who may be the owners or occupants of land to be irrigate^, as de¬ 
scribed in its articles of incorporation or bylaws, or of addjed lands 
as therein provided for and to whom rights to the use of wajter from 
the proposed irrigation works may be issued by the United States, 
may be at the designation of the Secretary of the Interioij, become 
members of the association upon subscribing to the stock thereof and 
upon compliance with the other conditions for such membership. 

10. That in all the relations between the United States and this 
association and the members of the association, the rights of the 
members of the association to the use of water where the same have 
vested, are to be defined, determined, and enjoyed in accordance with 
the provisions of the said act of Congress and of other acts of Con¬ 
gress on the subject of the acquisition and enjoyment of thejrights to 
use water, and also by the laws of the State of Washingtdn, where 
not inconsistent therewith, modified, if modified at all, by the provi¬ 
sions of the articles of incorporation and bylaws of said asikociation. 

11. That nothing contained in this agreement, or to bd implied 
from the fact of its execution, shall be construed, held, or deemed 

to be an approval by the Secretary of the Interior, nor 
21 an adoption by him of the articles of incorporation <ir bylaws 
of said association in all their details as the form of j^rganiza- 
tion of water users contemplated and authorized by section 6 of the 
said act of Congress of June 17, 1902, but such approval apd adop¬ 
tion is expressly reserved until the conditions prescribed iii said act 
authorizing such approval and adoption shall have arisen;!and that 
when the Secretary of the Interior shall make, approve, and promul¬ 
gate rules and reflations for the administration of the water to be 
supplied from said proposed irrigation works, such rules ^nd regu¬ 
lations and such modifications thereof as the Secretary mjay, from 
time to time approve and promulgate, shall be deemed and held to be 
obligatory upon this association as fully and completely, and to every 
intent and purpose as if they were now made, approved, proihulgatea, 
and written out in full in this agreement, and the same ar^ to be so 
read and construed. i 

In witness whereof, the undersigned have hereunto subscribed their 
names and affixed their seals the day and year first hereiiji written. 

Department of the Interior: I 

Thos. Ryan, I 

/Secretary of the Interior dcting for and on hehodf of zhe 

United States of America^ party of the first part. 

Attest: 

E. J. Young, Secretary. 

Sunnyside Water Users Association, Incorporated 190p, Wash¬ 
ington. 

SuNNTSiDE Water Users Association, j 

By S. J. Harrison, President^ party of the second part. 
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State of Washixgtox, 

County of YaJdma^ ss: 

Be it remembered, that on this 7th day of May. 1906, before me, 
the undersigned, a notary public in and for said county and State, 
personally appeared S. J. Harrison and E. J. Young, to me person¬ 
ally known to be the president and socretar}’, respectively, of the cor¬ 
poration, to wit, Sunnyside Water Users Association, that executed 
the within and foregoing instrument, and acknowledged the said in¬ 
strument to be the free and voluntary act and deed of said corpora¬ 
tion, for the uses and purposes therein mentioned, and on oath stated 
that they were authorized to execute said instrument and that the 
seal affixed is the corporate seal of said corporation. 

In witness whereof I have hereunto set my hand and affixed my 

official seal the dav and vear first above written. 

•/ ^ 

' Wm. B. Bridgman, 

Notar-y Public for ashington^ Residing at Sunnyside. 

22 Exhibit B 

Irrigation Company W. Con. #141. Book 2, page 115. 

GOVERNMENT WATER-RIGHT CONTRACT 

137. 

Department of the Interior, United States Reclamation Service 

This agreement, made and entered into this sixth day of August, 
one thousand nine hundred and seven, by and between the United 
States of America, acting in this behalf by Walter N. Granger, irri¬ 
gation manager, engineer. United States Reclamation Service, there¬ 
unto duly authorized by the Director of the United States Reclama¬ 
tion Service and subject to the approval of the Secretary of the 
Interior, party of the first part, and Geo. Allen, and Jennettie 
Allen, his wife, of Alfalfa, Yakima County, State of Washington, 
parties of the second part, their heirs, executors, administrators, 
successors, and assigns. 

Whereas, in pursuance of the act of Congress approved June 17, 
1902 (32 Stat. 388), entitled ‘‘An act appropriating the receipts from 
the sale and disposal of public lands in certain States and Territories 
to the construction of irrigation works for the reclamation of arid 
land ”, the United States has purchased the irrigation system of the 
Washington Irrigation Company and proposes to enlarge the system 
and supplement the same by storage reservoirs, forming the Sunny- 
side project, and 

Whereas the party of the second part has heretofore entered into 
contract with the Washington Irrigation Company for water for ir¬ 
rigation for the following-described lands, to wit: The southeast 
quarter of the northeast quarter (SEl^NEl/4) of section sixteen (16) 
township ten (10) north, range twenty-one (21- east, W. M., con¬ 
taining forty acres; and 

Whereas a condition of said contract is that the amount of water 
to be furnished for said lands shall not exceed one cubic foot of water 
per second for each 160 acres; and 
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Whereas the party of the second part desires to obtain the benefits 
of the storage connected with the Sunnyside project, the benefits 
of the better distribution of the water supply through the irrigation 
season, the benefits derived from the enlargement and improvement 
of the present Sunnyside irrigation system, an increased water supply 
over the existing contract allowance, an eventual reduction of main¬ 
tenance charges when the improved sj^stem is completed or 
23 within a period not exceeding five years and the better security 
of operation and facilities afforded for draining wet lands 
through the construction of wasteways; j 

Now therefore, the parties hereto have mutually covenanted and 
agreed, and by these presents do covenant and agree with jeach other 
as follows: 

1. That in consideration of the premises the part}^ of the second 
part hereby agrees to pay to the special fiscal agent of th(j Reclama¬ 
tion Service assigned to the Sunnyside project, or such other officer 
of the United States as may be duly authorized to receiv(! the same, 
the sum of $10.00 per acre for the benefits to be derived from^said 
project of the United States, the "water for the said lands to be fur¬ 
nished in such amount and distributed through the irrigation sea¬ 
son as in the case of other like lands in such project which^re subject 
to the provisions of the Reclamation Act, in full consid<‘ration for 
the water to the use of w-'hich the party of the second jpart is en¬ 
titled in pursuance of his said contract with the Washington Irri¬ 
gation Company or its predecessors in interest. The party of the 
second part further agrees to pay to the special fiscal ageht or other 
proper officer, such annual maintenance charges as may be levied 
by the Secretary of the Interior under the provisions of the Reclama¬ 
tion Act against other like lands in the said project. | 

2. The party of the second part further agrees to p^y the said 
sum of $10.00 per acre in five annual installments, the first of which 
shall become due and payable within 60 days from the 4ate of this 
agreement, and subsequent payments shall become due ajid payable 
on or before the first of December of each year after the present 
year until fully paid. 

3. The party of the second part further agrees to pay^ within 10 
days from the date of this agreement the sum of one dollar ($1.00) 
per acre, as maintenance charges for the irrigation season of 1907, 
unless such payment has already been made and agrees ito pay the 
annual maintenance charges hereafter assessed against | like lands 
in the project, on or before the date when the same sh^ll be due, 
not to exceed one dollar ($1.00) per acre. 

4. In case of failure to make any of said payments when due, 
the United States shall be authorized and empowered to refuse to 
deliver water for any of the lands herein described until such pay¬ 
ments have been made in full, with legal interest as provided by the 
State law, from the date when the same is due. 

5. The party of the second part hereby agrees within 30 days from 
the date hereof to subscribe to the stock of the Sunnyside Water 
Users’ Association for all the lands hereinbefore described, and in 
case the party of the second part elects to pay the $10.Q0 per acre 
in more than one installment and the lands held by himi under the 

-.3 I 
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project exceed in area 160 acres, it is understood and agreed that 
he will execute an excess holding contract with the Sunnyside Water 
Users’ Association in the form heretofore adopted by said associa¬ 
tion and will agree that the power of sale therein conferred upon 
the Ti'ater users’ association shall be exercised within one year 
24 fromj the date of this contract, unless the party of the second 
part shall have sold the excess over 160 acres to some person 
or persons qualified to perfect a water right under the provisions 
of the Reclamation Act. 

6. It is further understood and agreed that the power of sale con¬ 
ferred by the said excess holding contract shall remain in full force 
and effect until such excess lands shall be held by parties duly quali¬ 
fied in tracts not exceeding 40 acres or 80 acres, in accordance with 
the classificiation of lands shown upon the map on file in the office of 
the project engineer at North Yakima, Washington, said map hav¬ 
ing shown thereon the areas within which individual holdings shall 
be limited to 40 acres and 80 acres, respectively, when the lands are 
subdivide^ as excess holdings, or are entered under the public land 
laws. Th6 said excess holding contract shall be modified in accord¬ 
ance with these provisions. 

7. It is understood and agreed that this contract shall serve the 
purposes of the water-right application provided for in section 6 of 
the stock subscription and contract of the Sunnyside Water Users’ 
Association, and the party of the second part is hereby expressly 
relieved of the necessity of making such water-right application. 

8. The amount of water to be furnished hereunder shall be three 
acre-feet of water per annum per acre measured at the land, or as 
much more water as will be required to successfully irrigate the land, 
the amouilt so. required to be determined by the authorized agent of 
the United States, and the water shall be used only to irrigate said 
lands and for domestic purposes incident thereto; provided, that the 
amount of water furnished shall be limited to the amount beneficially 
used upon such lands. 

9. It is further understood and agreed that the party of the 
second part will conform to the rules and regulations concerning the 
distribution and measurement of water and the construction, opera¬ 
tion, and maintenance of laterals now or hereafter adopted for the 
project. 

10. It is further expressly understood that the United States shall 
not be responsible for the failure to supply water under this contract, 
caused by insufficient supply of water in the Yakima River due to 
hostile diversion or unusual drought, nor for damage caused by 
floods, acts of hostility, or unavoidable accidents. 

11. It is further expressly understood that no Member of or Dele¬ 
gate to Congress, officer, agent, or employee of the Government is or 
shall be admitted to any share or part of this contract, or to any 
benefits which may arise therefrom, and the provisions of sections 
3739, 3740, 3741, and 3742 of the Revised Statutes of the United 
States, relating to contracts, enter into and form a part of this agree¬ 
ment, so far as the same may be applicable. 
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In witness whereof, the undersigned have hereunto subscribed 
their names in duplicate the day and year first above 
25 written. 

Two witnesses to each signature: 

Walter N. Granger, 

Irrigation Mgr.^ Engineer U, S. R. S. For and on hehcdf of the 

United States of America^ Party of the first 'part. 

E. M. Philebaum, I 

P. 0. Address, Zillah, Wn. | • 

Kathleen Casteel, 

P. 0. Address, ZUlah, Wn. 


Geo. Allen, 
Jennettie Alli(n, 
Party of the Second^ Part. 


J. W. Day, 

P. O. Address, ZUlah, Wn. 
E. M. Philebaum, 

P. 0. Address, ZUlah, Wn. 


NOTARIAL ACKNOWLEDGMENT 

State of Washington, 

County of YaJcima, ss: 

I, the undersigned, a notary public in and for the aforesaid State 
and county, do hereby certify that on this 28th day of December, 
1907, personally appeared before me. Geo. Allen and Jennettie Allen 
his wife, to me known to be the identical individuals describe^ in and 
who executed the within instrument and acknowledged that they 
signed the same as their free and voluntary act and deed, for the 
uses and purposes therein mentioned. 

In witness whereof, I have hereunto set my hand and afiixed my 
official seal the day and year in this certificate first above jwritteiL 

[seal] E. M. Philebaum, 

Notary Public for the State of Washington, residing at ^Ulah. 

My commission expires Oct. 15, 1911. I 
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AFFIDAVIT OF DISINTERESTEDNESS 


State of_, | 

County of _, ss: | 

I do solemnly swear (or affirm) that the copy of contract hereto 
annexed is an exact copy of a contract executed by me, peisonally, 

with_; that I made the same fairly without any benefit or 

advantage to myself, or allowing any such benefit or advantage 

corruptly to the said_or any other person or persons; a nd that 

the papers accompanying include all those relating to the s^id con¬ 
tract, as required by the statute in such case made and provided. 


Engineer, U. S. \R. S. 
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Subscribed and sworn to before me at_this_day of 

_, A.. D. 19__ 

My commission expires_ 

[official seal] -. 

Note. —This affidavit should not be executed on an original, and 
it wdll be unnecessary to have it executed on more than one copy of 
the contract. 


27 Order 'permitting amendment to hill of complaint 

Filed January 2, 19Jo 

:|e 4c :(c 4e :ic 4c 4c 

Upon consideration of the plaintiff's motion made in open court 
and it appearing that the defendant, through his attorney, consents 
thereto, it is this 2d day of January 193o, 

Ordered, adjudged, and decreed that the plaintiffs be, and they 
hereby are permitted to file an amendment to the bill of complaint 
heretofore filed bv them in the above described cause. 

Jesse C. Adkins, Justice, 



t 


1 


The foregoing order is hereby consented to this 27th day of De¬ 
cember 1934. 

j J. Kennard Cheadle, 

Attome'y for Defendant. 

Amendment to hill of complaint 
Filed January 2, 1935 

4c 4( 4: 4c « 4c 4i 

Comes now the plaintiffs, by their attorneys, and having obtained 
leave of this court therefor, amend the bill of complaint filed by 
them herein, as follows: 

I 

At the end of paragraph XIII of the bill of complaint, add the 
following: 

“ That three acre-feet of water per acre is not now, never has been, 
and will not in the future be, sufficient to beneficially irrigate 
28 the land belonging to the plaintiffs herein.” 

II 

Insert the following paragraph in lieu of paragraph XVI of the 
bill of complaint: 

“ That a maximum of three acre-feet of water per acre furnished 
the land of the plaintiffs would enable them to beneficially irrigate 
about one-half of their said land leaving the other one-half thereof 
barren and nonproductive, thereby forcing one-half of the land 
belonging to plaintiffs to bear the construction and maintenance 



\ 
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charges for the whole tract of land. That if plaintiffs attempted to 
spread a maximum of three acre-feet of water per acre over the 
whole tract of land belonging to them, they would not have sufficient 
water to otow any profitable crop and their land would be completely 
destroyed for farming purposes, causing them to suffer irreparable 
loss and damage which could not be compensated for in an action 
at law and plaintiffs have no adequate or complete remedy at law 
and effective relief can only be administered in a court of equity.” 

Philip Louis Parks. 

Ollie D. Parks. 

Stephen E'. Chaffee. | 

P. C. King, Jr. 

Preston B. Kavanagh. 

Yakima County, 

State of Washington ss- 

Philip Louis Parks and Ollie D. Parks, being first duly sworn on 
oath, depose and say that they have read the foregoing amendment 
subscribed by them and know the contents thereof and the matters 
and things stated therein are true. 

Ollie D. Pai^ks. 

Philip Louis Parks. 

Subscribed and sworn to before me this 27 day of November, 1934. 
[notarial seal] Stephen E. Chaffee. 


Stephen E. Chafiee. 

Notary Public, 


Motion to dismiss 


Filed February 8, 1935 

* * * :|c ^ 9N I :|( 

Comes now Harold L. Ickes, Secretary of the Interior, the defend¬ 
ant in the above-entitled cause, and moves to dismiss the above 
entitled cause and the plaintiffs’ amended bill of complaint in said 
cause upon each and every of the following grounds: j 

1. That the defendant has no individual interest in the controversy, 
and the relief sought against him is in his official capacity only, as a 
representative of the Government, which alone is to be affected by 
any decree herein, wherefore this suit, as manifest upon the face 
of the amended bill of complaint, is essentially and suDstiintially a 
suit gainst the United States, beyond the jurisdiction of the court. 

2. That the amended bill of complaint and the exhibits attached 
thereto and made a part thereof show that this suit is brought on con¬ 
tracts to which the United States is a party and that the decree 
prayed for would affect the interest of the United States in said con¬ 
tracts and the property of the United States, whereof th^ court is 
without jurisdiction. 

3. That it is manifest, upon the face of the amended bil. of com¬ 
plaint, that the plaintiffs seek, in substance and effect, |a decree 

for specific performance by the United States of alleged obli- 
30 gations under its contracts, whereof the court isl without 
jurisdiction. ! 
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4. That it appears by the amended bill of complaint that the plain¬ 
tiffs have a plain, adequate, and complete remedy at law, if they have 
any right. 

5. That it is manifest, upon the face of the amended bill of com¬ 
plaint, that the relief prayed for therein would necessarily involve 
continued and detailed supervision by this court, for a long and 
indefinite period, of the performance of contract duties that require 
the exercise of personal judgment and technical skill, wherefore said 
bill lacks equity. 

Wherefore, the defendant, Harold L. Ickes, Secretary of the In¬ 
terior, prays that the above-entitled cause be dismiss^, that the 
amended bill of complaint in said cause be dismissed, and that he be 
permitted to go hence without day, be for nothing held and recover 
of the plaintiffs his costs. 

Nathan K. Margold, 

Solicitor^ De'partm&'ni of the Intei'ior^ 

\ Charles Fahy, 

Firsi Assistant Solicitor^ Department of the Interior^ 

J. Kennard Cheadle, 

' Assistant Solicitor^ Department of the Interior^ 

\ How-ard R. Stinson, 

Assistant Solicitor^ Department of the Interior^ 

' Attorneys for defendant. 


Service of above motion acknowledged this 8th day of February 
1935. 


P. C. King, Jr. 
Atty. for^ Plaintiff. 
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MeToorandwm opinion 


Filed April 1, 1935 

* ****** 

In each of these cases the bill seeks to compel the defendant to 
carry out an executor’s contract of the United States. I think that 
the cases of the Boeing Air Transport.^ Inc.., v. Fofrley., and 'Wells v. 
Rofer ai;e controlling. The defendant, as Secretary oi the Interior, 
is in control of the irrigation project and the effect of granting to 
the plaintiffs the relief sought would be to specifically enforce con¬ 
tracts of the United States. 

The bills will be dismissed with costs. 

Bailey, J. 

32 Order dismissing hill of complazrU, as amended., <S:c. 

Filed April 19, 1935 

4: 9|: 4c 3|c 4c 

The above-entitled cause having come on to be heard the 29th 
day of March 1935, on the defendant’s motion to dismiss for lack 
of jurisdiction in this court to entertain said cause; and at said 
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I 

I 

time the parties thereto having appeared in open court by- their re¬ 
spective attorneys and the arguments of said attorneys having b^n 
heard, the matter having been submitted and taken und( r advise¬ 
ment by this court, and the same having been carefully considered, 
the court being fully advised in the premises: It is hereby, 

Ordered, adjudged, and decreed this 19th day of April 1935, that 
the defendant’s motion tc^ dismiss be and the same hereby is granted, 
and that the bill of complaint, as amended, filed herein be and the 
same hereby is dismissed, with leave to file, within fifteen (jays from 
the date hereof, a motion for leave to amend, accompanied by the 
proposed amended bill of complaint. i 

Jennings Bailey, ^^ ustice . 

Consent as to form: 

P. C. King, Jr., 

Atty. for Plaintiff. 

33 Motion for leave to amend 

\ 

Filed April 29,1935 | 

i 

Hf ^ N: ^ * I 4e 

I 

Now” come plaintiffs, pursuant to an order heretofore <mtered in 
this cause, on the 19th day of April, dismissing the bilj of com¬ 
plaint then on file and giving the plaintiffs fifteen days to file a 
motion for leave to amend, accompanied by the proposed amended 
bill of complaint, and move the court for leave to file the proposed 
amended bill of complaint attached to this motion, for reasons set 
forth in the memorandum of points and authorities filed in support 
of this motion. 

Stephen E. CHAFFiiE, 

Preston B. KavanAgh, 
Preston C. King, jk. 

Attorneys for Plairdiffs. 

Nathan R. Margold, 

Charles Fahy, 

J. Kennard Cheadle, 

Attorneys for Defendant. 

Please take notice that the plaintiffs have filed a motiop for leave 
to amend, accompanied by the proposed amended bill of complaint, 
and have filed a memorandum of points and authorities jn support 
thereof. Under the rules of the this court you must withi^ five days 
after the service of this motion, together with the points a]id author¬ 
ities in support thereof and the amended bills of complaint upon you, 
file a memorandum of points and authorities in oppositijon to this 
motion or the same will be taken as conceded. 

Stephen E. Chaffix, 

Preston B. KAVANiiGH, 
Preston C. King, Jr., 

Attorneys for Plaintiffs. 


22 


HAROLD L. ICKES VS. PHILIP LOUIS PARKS ET AL. 


34 Memorandum opinion 

Filed June 1, 1935 

4c ^ He He He 4e 

I 

It appears from the proposed amended bills that the orders made 
by the defendant are not authorized by Congress, and had they been 
so authorized would have deprived the plaintiffs of vested rights. 
The suits are not brought against the United States, but to set aside 
unauthorized acts of the defendant in cases in which he has no dis¬ 
cretionary powers, and is acting arbitrarily. 

The motions for leave to file the amended bills will be granted, 

Bailey, •/. 

35 Order granting leave to amend 

Filed June 3, 1935 

3 ): ^ ^ 

The above-entitled cause having come on to be further heard on the 
plaintiffs’ motion for leave to amend, said motion having been filed 
pursuant to leave granted in the order of this court, entered therein 
the 19th day of April 1935, dismissing the bill of complaint, as 
amended, theretofore filed therein; and the parties thereto having 
appeared in open court by their respective attorneys and the argu¬ 
ments of said attorneys on said motion having been heard, the mat¬ 
ter having, been submitted, and the court being fully advised in the 
premises; and having filed his opinion granting motions for leave to 
file amend,ed complaints; it is hereby 

Ordered, adjudged, and decreed this 3rd day of June 1935 that the 
plaintiff's’ motion for leave to amend be and the same hereby is 
granted, and plaintiffs are permitted to file the proposed amended 
complaint. 

It is further ordered that the defendant be required to further 
plead within the time prescribed by the rules of the court. 

Jennings Bailey, Justice. 

O. K. as to form: 

J. Kennard Cheadle, 

' One of Attorneys for Defendant. 

36 Amended hill of complaint 

Filed June 4, 1935 

4 : * 3fc 3|c 

To the Supr'eme Court of tlie District of Colwnhia^ holding an equity- 

court: 

The plaintiffs, by leave of the court first had and obtained, files 
herein tlieir amended bill of complaint and respectfully represent: 

That they are citizens of the United States and of the State of 
Washington, residing near Granger, in Yakima County, Washington, 
and that their post-office address is Granger, Washington, and that 
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j 

they bring this suit in their own right and on their ^wn behalf 
against Harold L. Ickes, a citizen of Illinois, residing in j:he District 
of Columbia, and they complain of the matters and things herein¬ 
after set forth. ! 

I 

That the defendant is now and has been since, to wit: March 5th, 
1933, the duly appointed, qualified, and acting Secretary of the Inte¬ 
rior of the United States and as such has charge of the administra¬ 
tion of the laws of the United States relating to irrigatioii and recla¬ 
mation projects, constructed by the United States and particularly to 
the administration of the act of Congress, known as the r Reclama¬ 
tion Act”, being the act of June 17th, 1902 (32 Stat. 388), as 
amended and supplemented by later acts of Congress; but solely 
under and subject to the irrigation and appropriation laws of the 
State of Washington, and that said defendant is sued in his official 
capacity as such Secretary of the Interior as hereinaftei’ set forth. 

37 II 

» 

That prior to 1903, the then owners of the following-described 
land, to wit: Southeast quarter of the northeast quarter of j section 16, 
township 10 north, range 21 E., W. M., acquired by purchase from the 
Washington Irrigation Company, the then owners of the Sunnyside 
Canal and water appropriations from the Yakima River a water 
right for the following described land, to wit: Southeast quarter of 
the northeast quarter, section 16, township 10 north, range 21 E., 
W. M., that after said purchase there was actually furnished by said 
company and beneficially used upon said land the amoun t of water 
necessary to beneficially and successfully irrigate the sanie, that the 
amount so delivered was six acre-feet of water per acre per annum, 
that under the laws of the State of Washington, said ^ater right 
became appurtenant to said land and is real estate. 

Ill 

That in 1906. the then Secretary of the Interior approijed an irri¬ 
gation and reclamation project known as the Sunnyside unit of the 
Yakima project and on behalf of the United States purchased from 
the Washington Irrigation Company the Sunnyside Canal, water 
a 2 )propriations, and irrigation system used in connection! therewith. 


That shortly after the purchase by the Secretary of the Interior 
for the United States of said canal, water appropriations and irriga¬ 
tion system; and, at the time, the construction of storage reser- 
38 voirs were contemplated and considered by the tJien Secre¬ 
tary of the Interior, said Secretary offered to give the then 
owners of said land added security for a sufficient amount of water 
to beneficially and successfully irrigate said lands and o^her lands 
with a similar water right if they would join in forming the Sunny- 
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side Water Users’ Association, a corporation under the laws of the 
State of Washington, and authorize the execution of a contract by 
said corporation with the United States, a copy of which contract 
is hereto attached, made a part hereof, marked “ Exhibit A.” 

V 

That the then Secretary of the Interior ascertained the total cost 
of sufficient storage reservoirs to store sufficient water to beneficially 
and successfully irrigate said land and other lands in the Sunnvside 
unit of the Yakima project and found the same to be $10.00 per acre 
and that said sum would be sufficient to return to the reclamation 
fund the cost of storage reservoirs sufficient to furnish said amount 
of water to said land. 

VI 

That the then owners of the land herein described before they could 
receive the benefits of said storage were required to enter into a con¬ 
tract with the United States, known as an ‘‘ old supplemental water 
right contract ”; that pursuant thereto the then owners of the land 
herein described entered into contract with the United States to pur¬ 
chase such an additional water right, a copy of which said contract is 
hereto attached, made a part hereof, marked “ Exhibit B.” 

VII 

39 That the successive Secretaries of the Interior from and after 
the execution of said contract as herein alleged, their repre¬ 
sentatives and subordinates who were charged with and who actually 
administered said project, uniformly and at all times construed the 
Reclamation Act and said contract; that the owners of the land herein 
described and the owmers of all other lands in said unit with similar 
contracts had purchased a sufficient amount of water to beneficially 
and successfully irrigate their said land; that the amount of water 
required for eiich tract to beneficially irrigate the same was to be 
determined by the representatives and subordinates of the Secretary 
of the Interior, who had the physical charge of water distribution 
from a factual investigation made by said representatives and sub¬ 
ordinates by their going upon the land from time to time, from a 
personal examination of the same, the crops growing thereon, and 
the water requirements thereof. That pursuant to said practical 
construction made by the representatives and subordinates of the 
Secretary of the Interior, in the method and manner aforesaid, it 
was determined by the successive Secretaries of the Interior, their 
representatives, and their subordinates, that six acre-feet of water per 
acre per annum was necessary to beneficially and successfully irrigate 
said land; that pursuant to said practical construction and determina¬ 
tion the successive Secretaries of Interior, their representatives and 
subordinates, have for a period of more than twenty years, delivered 
to said land the amount of water necessary to beneficially and success¬ 
fully irrigate the same, which water has at all times been beneficially 
used thereon for irrigation purposes. 
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VIII 

] 

40 That the statute law of the State of Washington, Reming¬ 
ton’s Revised Statutes, section 7391, which was th^ law of the 

State of Washington at the time the water rights herein described 
were acquired, provides: 1 

The right to the use of water which has been applied to a bene¬ 
ficial use in the State shall be and remain appurtenant to the land or 
place upon which the same is used.” 

That the decisions of the Supreme Court of the State of Washing¬ 
ton uniformly hold that where water is beneficially used upon land 
for irrigation purposes, the water right so obtained sliall be and 
remain appurtenant to the land where the same is used, a id the abso¬ 
lute title to the water right becomes vested in the owner of the land 
and that pursuant to said law the absolute title in fee simple to six 
acre-feet of water per acre per annum became and is now vested in 
the plaintiffs. 

IX 

That the United States completed the construction of the irriga¬ 
tion system in said unit and constructed reservoirs of sufficient capac¬ 
ity to beneficially and successfully irrigate all lands withi^ said unit; 
and that after all the costs of construction of said irrigation system 
and reservoirs of sufficient capacity to successfully and i beneficially 
irrigate said land had been ascertained, and after the determination 
had been made that six acre-feet of water per acre per annum was 
necessary to beneficially and successfully irrigate said land, and after 
said water had been delivered for several years and beneficially used 
on said land. Congress passed an act providing that no increase of 
construction charges could be made after the same has been fixed ex¬ 
cept by agreement between the Secretary of the Interior and a ma¬ 
jority of the water-right applicants; that thereafter and on 

41 September 24th, 1914, the then Secretary of the Interior, 
Franklin K. Lane, issued a public notice and ordir expressly 

providing that there would be no increase in the construciion charges 
against the land herein described, a copy of said public notice is 
hereto attached, made a part hereof, and marked “ Exhibit C.” 

X 

That the plaintiffs and their predecessors in title have iully and in 
every particular complied with the terms of the Reclamation Act and 
said contract, a copy of which is marked “ Exhibit B ” and have fully 
paid to the United States the sum of $10.00 per acre in f ijill payment 
for said supplemental water right for said land and haVe also paid 
all operation and maintenance charges assessed against th^ same, and 
these plaintiffs are now the holder and owner of the fee Simple title 
to said water right, sufficient to beneficially and successfi] lly irrigate 
said land, to wit: Six acre-feet of water per acre per aiinum; that 
said water right is appurtenant to the land herein described and the 
absolute fee simple title to said land and water right is now vested 
in the plaintiffs. 
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XI 

That on or' about the year 1930, Elwood Mead, Commissioner of 
Reclamation of the United States, wanted to construct the Cle Elum 
Reservoirs at a cost of $3,500,000.00 to store water for the purpose of 
irrigating lands in the Kittitas reclamation district, the canal and 
distribution system in said district being in the process of construc¬ 
tion at that time, and also for the purpose of furnishing water to 
irrigate lands in the Roza and Kennewick divisions of the Yakima 
project, the construction of w’hich was contemplated at that 
42 time; that said Mead ascertained the total cost of said reservoir 
was $1,000,000.00 more than the amount that would be re¬ 
turned to the reclamation fund from said divisions; that it wras neces¬ 
sary to obtain said sum from some other source before the construc¬ 
tion of the Cle Elum Reservoir could be commenced; that said Mead 
needed said storage reservoir in particular to store water for the 
Kittitas reclamation district; that he knew of no other source from 
which to obtain said sum except from the Sunnyside unit of the 
Yakima project; that said Mead, without consulting these plaintiffs 
or other water users in said unit and said district, charged the sum 
of $1,000,000.00 to said unit and district, and furnished the Secre¬ 
tary of Interior information that provision had been made for the 
payment by said unit of said sum. 


That thereafter B. E. Stoutemyer, district counsel, and other offi¬ 
cials of the Bureau of Reclamation of the United States attempted to 
persuade the plaintiffs and other water-right users under similar 
contracts in the Sunnyside unit and in the Sunnyside Valley Irri¬ 
gation District to authorize the officials of the district to execute 
a contract with the United States agreeing to pay $1,000,000.00 
additional construction charge and obligating the plaintiffs’ land 
and all other lands in said district to the last faithful acre to 
pay said sum; that this plaintiff and all other owners of old supple¬ 
mental watfer rights in said unit and district refused to so obligate 
their said land; that the amount so attempted to be charged against 
the plaintiffs and other wrater users in said district was equivalent to 
35% of the original cost of the water right to their said land. 

43 XII 


That on or about the 11th day of December, 1930, Ray Lyman 
Wilbur, the then Secretary of the Interior certified to the President 
of the United States that provision had been made for the repay¬ 
ment to the reclamation fund of the total cost of the Cle Elum 
Reservoir and that $1,000,000.00 of the cost of construction of said 
reservoir -v^as to be obtained by rentals from the Sunnyside division 
of the Yakima project. A copy of this certificate is hereto attached, 
made a part hereof, marked “ Exhibit D.” 


27 


HAROLD L. ICKES VS. PHILIP LOUIS PARKS ET AL. 


XIV I 

I 

That thereafter said Ell wood Mead, and B. E. Stoutemver, con- 
spired with Ray Lyman Wilbur, the then Secretary of thj Interior tO' 
force and coerce these plaintiffs and other water users under similar 
contracts in said unit and district to authorize said distinct to enter 
into contract to pay the additional sum of $1,000,000.00 construction 
charge and/or to force and coerce the plaintiffs and Other water 
users in said unit and in said district, including these plaintiffs, to 
sign a water-rental application or be deprived of a po rtion of the 
water owned by them; that in pursuance of said agreement said 
Mead, Stoutemyer, and Wilbur, caused the Assistant Secretary of 
the Interior to issue a public notice and order, a copy of which 
is hereto attached, made a part hereof, marked “ Exhibit E and also 
a public notice and order, a copy of which is hereto attached, made 
a part hereof, marked “ Exhibit F.” j 

XV I 

i 

That in pursuance of said agreement and said public notices 
and orders, copies of which are marked “ Exhibits E and 
44 F ”, and public orders and notices made pursi|ant thereto- 
said Mead, Stoutemyer, and Wilbur, notified these plaintiffs 
and other owners of what is known as old supplemental water rights 
in the Sunnyside unit and in said district that they Tsould be de¬ 
prived of the use of all water in excess of a certain fixed amount 
and that the plaintiffs would be deprived of all water in excess 
of three and one-half acre-feet of water per acre Iper annum, 
unless the plaintiffs signed a water-rental application, iju the words 
and figures following, to wit: j 


C( 


WATER-RENTAL APPLICATION 


“ The undersigned applicant requests excess water nder public- 
notice issued by the Secretary February 19, 1932, and a^^ees to pay 
application charges, with 6% interest from December 1^ 1932, until 
paid. He further agrees that water may be withheld fi[om his land 
after 1932 until such charges are paid. It is understood ihat advance 
payment for excess water will be required in 1933 if the 1932 rental 
charge remains unpaid at that time. j 

“ Witness- 


ter user. 




That the plaintiffs and other owners of old supplen^ntal water- 
rights refused to sign said water-rental application. That in the 
event said public notices and orders are enforced, plaintiffs will be 
deprived of the use and enjoyment of about 40% of thei|r said water 
right, the absolute title to which water right is now a^d has been 
for more than thirty years last past vested in the plaintiffs and their 
predecessors in title to said premises. 
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XVI 

That said Stoutemyer, Mead, and Wilbur agreed together and 
made an arrangement with the representatives of other divisions 
of the Takima project which were under construction and 

45 to be constructed as follows: That said Stoutemyer, Mead, and 
Wilbur would attempt by means of said water-rental applica¬ 
tions to force and coerce these plaintiffs and other water users in 
said unit and district to authorize the officials of the Sunnyside Valley 
Irrigation District to execute a contract agreeing to pay to the 
United States the additional sum of $1,000,000.00 construction 
charges, the same being a portion of the cost of constructing a por¬ 
tion of the Cle Elum Reservoirs and which was constructed for 
said division and/or to collect from the plaintiffs and other water 
users in said unit by the subterfuge of the water-rental applications, 
said sum of $1,000,000.00 and that in the event said parties were 
unable to either force or coerce the execution of such a contract 
between said district and the United States and/or were unable to 
collect said sum of $1,000,000.00 by depriving the plaintiffs and other 
water users of a portion of the water owned by them, and/or com¬ 
pelling the plaintiffs and said water users to sign said water-rental 
application and collect said sum; and in the event said parties were 
unable by either of said methods to obtain the payment of said sum 
of $1,000,000.00, said new divisions for whose benefit said Cle Elum 
Reservoir was constructed would pay the same. 

XVII 

That three and one-half acre-feet of water per acre is not now, 
never has been, and will not in the future, be sufficient to beneficially 
irrigate the land belonging to the plaintiffs; that a maximum of three 
and one-half' acre-feet of water per acre furnished to the land of the 
plaintiffs would enable them to beneficially irrigate about one-half 
of said land, leaving the other half thereof barren and nonproductive, 
thereby forcing one-half of the land belonging to the plain- 

46 tiffs tb bear construction, maintenance charges, taxes, and 
assessments on the whole tract of land; that if plaintiffs at¬ 
tempt to spread a maximum of three and one-half acre-feet per 
acre over the whole tract of land belonging to them they would not 
have sufficient water to grow any profitable crop and their land 
would be completely destroyed for farming purposes, causing them 
to suffer irreparable loss and damage and wdiich could not be com¬ 
pensated for in an action at law’ and plaintiffs have no adequate or 
complete remedy at law and effective relief can only be administered 
in a court of equity. 

XVIII 

That at all times and on all other Federal reclamation projects 
and on the Sunnyside unit of the Yakima project prior to October 
ITth, 1930, which were constructed under the Reclamation Act of 
1902, the successive Secretaries of Interior, their subordinates, and 
their representatives charged with the administration of said project 
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have consistently and uniformly construed the Reclanjation Act, 
contracts similar to exhibit A, and water-right contract^ similar to 
exhibit B to mean that the water-right applicant and water user 
had purchased, had a vested interest prior to full paymerit, and that 
the owner of the absolute title in fee simple after full ]>ayment of 
the purchase price for a water right of a sufficient amoujit of water 
to beneficially and successfully irrigate each tract of lind in said 
project and that the determination as to the amount required to 
beneficially and successfully irrigate each tract was to Ipe made by 
the representatives and subordinates of the successive Secretaries of 
the Interior who were charged with the distribution aiiid that the 
same was to be made by said representatives and subordinates 

47 upon factual investigation obtained by personal examination 
of the land and crops growing thereon and water requirements 

thereof; and in all cases the yardstick used in determining the 
amount of water to which the water applicant either had a vested 
interest in or owned was beneficial use. That in the administra¬ 
tion of the Reclamation Act under contracts similar to (he contract 
herein referred to no Secretary of the Interior has arbitjrarily fixed 
the amount of water at a certain number of feet, nor tak^n the ques¬ 
tion of the determination of the amount of water out of the hands 
of his representatives and subordinates charged with the physical 
distribution of the water, nor fixed the maximum amount of water 
for each acre in the project, regardless of the water retquirements, 
nor required the execution of a water rental application as a condi¬ 
tion precedent to the use and enjoyment by the water user of a 
sufficient amount of water to beneficially irrigate his land, except 
as herein alleged in the Sunnyside unit. I 

XIX I 

I 

That since the promulgation of said order and notice of October 
17th, 1930, and the public notice order of February 19t]i, 1932, and 
since the promulgation of order requiring a water-rental application 
as a condition precedent to the use and enjoyment of more than three 
acre-feet of water per acre per annum, it has been definitely ascer¬ 
tained by the defendant that the Cle Elum Reservoir actually cost 
$1,003,000.00 less than the estimated cost at the time! said Mead 
charged the sum of $1,000,000.00 to the Sunnyside unit as herein 
alleged; that since that time the Kittitas reclamation [ district has 
entered into contract to purchase from the United States additional 
water at a total contract price of $2,418,000.00 and me Yakima- 
Benton Irrigation District Roza unit, has authorized a con- 

48 tract to be entered into at an additional cost over and above 
what was taken into consideration at the time of tlie certificate 

bv the Secretary of the Interior to the President as set forth in plain¬ 
tiff’s exhibit D. That on account of said facts there is no necessity 
for enforcing said orders, and in the event the same j^re enforced 
and the Sunnyside Valley Irrigation District or the plaintiff and 
other water users therein pay said sum of $1,000,000.00 the United 
States will actually receive more than $1,000,000.00 ov^r the entire 
cost of the construction of said reservoir. j 
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XX 


That the public notices, copies of which are hereto attached, 
marked “ Exhibits E and F ” issued by Ray Lyman Wilbur as Secre¬ 
tary of the Interior on October 17th, 1930, and February 19th, 1932, 
respectively,! requiring the execution by the water user of a water- 
rental application as a condition precedent to the enjoyment and 
use by the plaintiff of any water in excess of three and one-half 
acre-feet, were not made and issued in good faith or by the exercise 
of an honest judgment for the reasons herein alleged and set forth, 
but were arbitrarily and capriciously made and the defendant is 
arbitrarily and capriciously enforcing the same for the express pur¬ 
pose of coercing and forcing this plaintiff and other water-right 
applicants and water users in said unit and in said district to author¬ 
ize said district to enter into contract to pay the United States the 
sum of $1,000,000.00 construction charge, a part of the cost of con¬ 
structing the Cle Elum Reservoir, and obligating the last faithful 
acre of land in said district and the plaintiff’s land to pay said sum 
and/or to force and coerce the plaintiffs and otlier water-right ap¬ 
plicants and water users in said unit and district to execute 

49 water-rental applications so that this plaintiff and said water- 
right applicants and water users will be required to pay to the 

United States said sum of $1,000,000.00. 

XXI 

That for the reasons herein alleged and set forth said public notice 
and order of October 17th, 1930, and said public notice and order of 
February 19th, 1932, copies of which are hereto attached marked 
^ Exhibits F and G ” and all orders and notices requiring the execu¬ 
tion of a water-rental application as a condition precedent to use 
and enjoyment of more than three and one-half acre-feet per acre 
per annual are null and void and of no effect whatsoever for the 
reason that the same are in excess of the power and authority vested 
in the Secrkary of the Interior and the enforcement of saia public 
notice and orders are in excess of the authority vested in the de¬ 
fendant; that if said defendant enforces said public notices and 
orders the plaintiff will be deprived of the use of about 40% of the 
water right, the absolute title to which is vested in plaintiff pursu¬ 
ant to the ierms of the Reclamation Act, contracts, and law's of the 
State of Washington, without any hearing, and in positive violation 
of the Constitution and laws of the United States and also in positive 
violation of the Constitution and laws of the State of Washington. 

XXII 

That the defendant started the enforcement of said public notice 
and order of October 17th, and February 19th, 1932, and the orders 
requiring a water-rental application to be signed as a condition 
precedent to the use and enjoyment by the plaintiff in excess 

50 of three and one-half acre-feet, during the irrigation season 
of 1934, and the plaintiff is advised and believes and there- 
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fore alleges that said defendant unless he is restrained by an order 
of this court will enforce said orders and public notices during the 
present irrigation season, that said defendant has refused to give 
any heed to a joint memorial of the State Legislature ol the State 
of Washington in connection with said public notices and orders 
and has also refused plaintilff and other water-right applicants and 
water users a right to be heard and said defendant has wholly 
refused to consider plaintiff’s ownership of said water right and takes 
the position that there is nothing that the plaintiff can d^ and that 
said defendant can arbitrarily and capriciously enforce iaid public 
notices and orders and thus compel submission of said yater-right 
applicants and the other water users in said unit and dbtrict and 
collect the sum of $1,000,000.00 to pay a part of the cost <^f the con¬ 
struction of the Cle Elum Reservoir; that there is no other forum 
or court that has jurisdiction to give this plaintiff any relief against 
the unlawful acts of said defendants, and if defendant is permitted 
to enforce said notices and orders, the plaintiff’s farm >v’ill be de¬ 
stroyed for farming purposes and the plaintiff will be dri ven there¬ 
from and will lose the savings of an entire lifetime. 

Wherefore, the plaintiff prays: 

1. That the defendant, Harold L. Ickes, Secretary of the Interior, 
be required to appear and make answer to the foregoing ai^ended bill 
of complaint, but not under oath, answer under oath being hereby 
expressly waived. | 

2. That upon the filing of this amended bill or at[ such time 
51 thereafter as shall be fixed bv the court, an order! be issued 
herein pendente lite requiring the defendant as Sepetary of 
the Interior to suspend the enforcement of the public ^otice and 
order, a copy of which is hereto attached marked ‘‘ Exhibit E ”, and 
to suspend the enforcement of the public notice and order, a copy 
of which is hereto attached, marked “ Exhibit F ”, promulgated by 
his predecessor, Ray Lyman Wilbur, and also all notices anc^ orders re¬ 
quiring the execution of a water-rental application as aj condition 
precedent to enjoying the use of more than three and onejhalf acre- 
feet of water per acre per annum, and restoring to the plaintiff his 
rights and privileges that he enjoyed prior to the promulgation of 
said notices and orders, and that upon the hearing of this action an 
order be entered requiring the defendant as Secretary of the Interior 
to vacate, set aside, and hold for naught the said notices ^nd orders 
herein referred to and that the plaintiff be restored to the fights and 
privileges which he enjoyed prior to the promulgation of s^id notices 
and orders. I 

3. For such other and further relief as shall be just an4 equitable 
in the premises. | 

Preston B. Kavanagh, 

Attorriey for Plaintiffs. 
Stephen E. Chaffee, 

P. C. King, Jr., i 

Attorneys for Plaintiffs^ 
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State of Washington, 

County of Yakima^ ss: 

Philip Louis Parks, being first duly sworn on oath deposes and 
says: I am the plaintiff in the above-entitled action; that I 
52 have read the foregoing amended bill of complaint, know the 
conteiits thereof and that the same is true as I verily believe. 

Philip Louis Parks. 

Subscribed and sworn to before me this 12th day of April 1935. 

[notarial seal] Stephen E. Chaffee, 

Notary Public in and for State of Washington,, 

residing at Sunnyside. 


Memoranda 

Exhibit A attached hereto is the same as that attached to bill of 
complaint for injunction, at page 18 of this record. 

Exhibit B dttached hereto is the same as that attached to bill of 
complaint for injunction, at page 22 of this record. 

Exhibit C 

GENERAL PUBLIC NOTICE FOR ALL RECLAMATION PROJECTS 

Department of the Interior, 

' Washington,, Se'ptember 2J^,, 1911^. 

1. In pursuance of the provisions of the Reclamation Extension 
Act of August 13,1941 (Public, No. 170), notice is hereby given that 
the charges for a water right for lands under the several projects 
and units thereof for which public notice or notices have heretofore 
issued are of two kinds: (1) A charge per irrigable acre for the 
building of the irrigation system termed as construction charge; 
(2) an annual charge for each acre-foot of water delivered, payable 

at such time as may hereafter be fixed, for the operation and 
53 maintenance of the project or a unit thereof. Each acre of 
irrigable land, whether irrigated or not, will be charged with 
a minimun) operation and maintenance charge based upon the charges 
for delivery of not less than one acre-foot of water. 

2. The amount of the construction charge per irrigable acre for 
lands for which entry under the provisions of the Reclamation Act 
of June 17,1902 (32 Stat. 388), or water-right application has here¬ 
tofore been made, shall be the amount fixed in the several public 
notices heretofore issued for the respective lands and therein termed 
“ the building charge ”, and will not be increased, except as provided 
in said Reclamation Extension Act. 

3. Any person whose land or entry has heretofore become subject 
to the terms and conditions of the reclamation law, may secure the 
benefits of the extension of the period of payments, provided for in 
the said Reclamation Extension Act, by notifying the Secretary of 
the Interior of his acceptance of all the terms and conditions of said 
act. Such notice of acceptance shall be in the form prescribed by 
the Secretary, and may be obtained from the project manager on 
application. Such acceptance must be filed with the project manager 
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within six (6) months from the date of this public notice. The con¬ 
struction charge, for the lands or entries of persons so accepting the 
benefits of the period of extension, or so much thereof as mjay remain 
unpaid at the time of the filing said notice of acceptance, must be 
paid in not more than twenty (20) annual instalments; tjhe first of 
which instalments will be due December 1, 1914, and the Subsequent 
instalments due December 1 of each year thereafter. Th^ first four 
of such annual instalments shall be each two (2) per centum and the 
next two instalments each four (4) per centum, and the remaining 
fourteen instalments each six (6) per centum of the said construction 
charge, or of the portion thereof remaining unpaid at the time of 
filing said notice of acceptance as the case may be. Thi whole or 
any part of the construction charge may be pai<i within a|ny shorter 
period than 20 years if so desired. j 

4. The method of determining the annual operation and mainte¬ 
nance charge, the penalties for failure to pay the construction charges 
and the operation and maintenance charges when due, the reclama¬ 
tion requirements, and the discount allowed for prepayment of the 
operation and maintenance charges are prescribed by the said Recla¬ 
mation Extension Act. 

Franklin K. Lane, 

Secretary of the Interior, 


Exhibit D 


December jll, 1930. 

My Dear Mr. President : The acts of Congress of Match 7, 1928, 
45 Stat. 200, 228, and of March 4, 1929, 45 Stat. 1562, 1592, make 
appropriations of $500,000 and $1,000,000, respectively, for the con¬ 
struction of Cle Elum Dam, Yakima project. By act of May 14, 
1930, 46 Stat. 279, 308, the unexpended balances of these lappropria- 
tions were made available during the fiscal year 1931. I 

Section 4 of the act of June 25, 1910, provides in effec^: that after 
the date of that act no irrigation project to be constn^cted under 
the act of June 17, 1902, 32 Stat. 388, and amendatory acts shall 
be undertaken until the project shall have been recommended by 
the Secretary of the Interior and approved by the dirept order of 
the President. 

Subsection B, section 4 of the act of December 5, 1924 (43 Stat. 
702), provides as follows: 

“ That no new project or new division of a project shall be ap¬ 
proved for construction or estimates submitted therefor by the Sec¬ 
retary until information in detail shall be secured by himi concerning 
the water supply, the engineering features, the cost of construction, 
land prices, and the probable cost of development, and hi shall have 
made a finding in writing that it is feasible, that it is adaptable for 
actual settlement and farm homes, and that it will prolaably return 
the cost thereof to the United States.” j 

As the sixth and last of a series of dams for regulating |and storing 
the waters of the Yakima River and tributaries, it is proposed to 
construct an earth- and gravel-fill storage dam located on the Cle 
Elum River, a tributary of the Yakima River. This dam is to have 
a maximum height of about 125 feet, a crest length of 700 feet, and 
a volume of about 450,000 cubic yards of material, fonning a reser- 


34 


HAROLD L. ICKES VS. PHILIP LOUIS PARKS ET AL. 


voir with an area of 4,680 acres for storage of 435,000 acre-feet of 
water for the irrigation of lands under the Yakima project. The 
cost of the storage dam is estimated at $2,800,000; of the reservoir 
right-of-way, $300,000; and of flowage rights and contingencies^ 
$400,000; making the total estimated cost $3,500,000. This constitutes 
a part of the storage system of the project, the total actual and esti¬ 
mated cost of which is $11,558,000. ()f this amount, the return of 
$6,996,000 is guaranteed under existing contracts, leaving a balance 
of $4,562,000, the repayment of which will be provided for as fol¬ 
lows: Five hundred eighty thousand dollars is to be repaid by the 
Wapato Indian Reservation, $1,000,000 by rentals from the Sunny- 
side division of the Yakima project, and the remainder by the Roza 
and Kennewick divisions of the project. 

The development is believed to be feasible, the project is adaptable 
for actual settlement and farm homes, and the cost of con- 
55 struction of the dam will in all probability be returned to the 
United States. 

It is recommended that this work be approved, and that the 
necessary authority be issued to this Department to make contracts 
for the construction of the dam and to proceed with the work. 

Very truly yours, 

(Signed) Ray Lyman Wilbur. 

Exhibit E 

October 17, 1930. 

NOTICE AND RULES AND REGULATIONS AS TO WATER DELIVERIES IN THE 

SUNNYSIDE VALLEY IRRIGATION DISTRICT FOR THE YEAR 1021 AND 

SUBSEQUENT YEARS AND DETERMINATION OF AMOUNT OF WATER 

REQUIRFJl 

The water applications and water right contracts which determine 
the limit of the individual water rights in the Sunnyside Valley Irri¬ 
gation District provide in most cases— 

(A) For the delivery of three (3) acre-feet of water or so much 
thereof as is necessary "for beneficial use in years of ordinary run-off 
in Yakima River, with a provision for a pro rata reduction in years 
of unusual drought or low water. 

(B) Some of such applications or contracts provided for delivery 
of 3 acre-feet subject to a proviso “ that the amount of water fur¬ 
nished shall be limited to the amount beneficially used upon said 
lands.” 

(C) Still other applications or contracts provide for delivery of 
3 acre-feet ^r annum per acre, “ or as much more water as will be 
required to successfully irrigate the land, the amount so required to 
be determined by the authorized agent of the United States” and 
subject to the proviso “ that the amount of water furnished shall be 
limited to the amount beneficially used upon such lands” and the 
further provision “that the United States shall not be responsible 
for the failure to supply water under this contract caused by insuffi¬ 
cient supply of water in Yakima River due to hostile diversion or 
unusual drought.” 


HAROLD L. ICKES VS. PHILIP LOUIS PARKS ET AL. 


The amount of water required to grow a successful crop depends 
largely upon the amount of labor and money expended in preparing 
the land, providing equipment for economical use of wateij and caring 
for the water to avoid waste. Cheap storage sites are Available on 
the Yakima River, particularly at Lake Cle Elum, anc^ it may be 
cheaper to provide additional storage than to provide the necessary 
labor and equipment to secure an economical use of wai;er. If the 
purchase of additional storage is preferred to strict economy in 
56 the use of the existing water supply, the opportunity is avail¬ 
able to provide additional storage by participation in the con¬ 
struction of another reservoir. 

Owing to the fact that the canal system of the Kittitas division 
of the Yakima project has not heretofore been completed and the 
lands of that division have not heretofore been ready to use the stored 
water to which they are entitled, it has been possible ^ allow the 
water users of the Sunnyside Valley Irrigation District the tem¬ 
porary use of water in excess of the amounts specified In their re¬ 
spective contracts and water applications, but the Kittiias division 
is now beginning the use of the water to which it is entitled under 
the contract between the Kittitas Reclamation District and the United 
States and it has now become necessary to limit water deliveries in 
the Sunnyside Valley Irrigation District to the amounts specified in 
the contracts and water applications applicable to the lands in that 
district. 

In order that all water users in the Sunnyside Valley! Irrigation 
District may know in advance that economy in the use ofj water will 
hereafter be necessary, and be prepared to take care o^ the water 
and use it to the best advantage, notice is hereby given | that as to 
all lands except those above referred to in paragraph (C), during 
the year 1931 and subsequent years, until further notice] water de¬ 
liveries in that district will be limited to three (3) acre-feet per 
imgable acre per year as specified in the said contracts and applica¬ 
tions, except in years of unusual drought or low water wfcen it will 
be necessary to limit deliveries to a somewhat smaller [amount as 
provided for in said contracts applicable to the lands of t]ie district; 
provided, however, that so long as there is surplus stqred water 
available not required to meet the contract obligations of the United 
States to other parties, water in excess of three acre-fdet may be 
rented by water users of the Sunnyside Valley Irrigation District 
of the classes referred to above as “A” and “ fe ” whose rights are 
limited under their applications and contracts to 3 acre^feet. The 
water rental charge for such extra water in excess of 3 acre-feet, 
used during the irrigation season of 1931, will be one dollajr and fifty 
cents ($1.50) per acre-foot, and the rental rate will be announced 
annually for subsequent seasons. All money collected for| the rental 
of such extra water will be applied toward the payment |of the un¬ 
secured portion of the construction costs of the reservoir! system of 
the Yakima project. 

The determination “ by the authorized agent of the United States ” 
of the amount of water required, “ to successfully irrigate ” the 
lands subject to the above-quoted clause referred to in paragraph 
C will be made during the year 1931 and deliveries to suc|i lands in 
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1932 and subsequent years will be governed by such determination 
except in years of unusual drought or low water when it will be 
necessary to limit deliveries to a somewhat smaller amount as pro¬ 
vided for in said contracts applicable to such lands. 

. (Signed) John H. Edwards, 

Asf^istant Secretary of the Interior. 

57 Exhibit F 

UNITED STATES DEPARITUENT OF THE INTERIOR, BUREAU OF RECLAMATION 

Sunnyside Division, Yakima Project, Washington—Notice of Water 

Duty Determination 


Washington, D. C., May 5, 19S2. 

Whereas, pursuant to the provisions of the public notice of Octo¬ 
ber 17,1930, reading in part as follows: 

‘‘ The determination ‘ by the authorized agent of the United 
States ’ of the amount of water required ‘ to successfully irrigate ’ 
the lands subject to the above-quoted clause referred to in para¬ 
graph C will be made during the year 1931 and deliveries to such 
lands in 1932 and subsequent years will be governed by such deter¬ 
mination except in years of unusual drought or low water, when it 
will be necessary to limit deliveries to a somewhat smaller amount 
as provided for in said contracts applicable to such lands,” 

the lands designated under paragraph C of said public notice have 
been classified and a determination made of the quantity of water 
required to successfully irrigate the several classes of lands under 
said paragraph C of said public notice by the undersigned as the 
authorized agent of the United States for such purposes, as pro¬ 
vided in the terms of the several water-right applications and con¬ 
tracts governing the use of water upon said lands: 

Now, therefore, notice is hereby given of such classification and 
determination as follows: 

For old supplemental lands classified in the W. W. Johnston re¬ 
port of February 1932 as— 

Class No. 1—3 acre-feet per acre. 

Class No. 2—3 acre-feet per acre. 

Class No. 3—3.5 acre-feet per acre. 

Class No. 4—4 acre-feet per acre. 

Class No. 5—5 acre-feet per acre. 

pursuant to the said classification, the project superintendent is au¬ 
thorized to send to the owners of said lands notices in the following 
form: 

“ Pursuant to notice issued by the Secretary of the Interior dated 
May '5, 1932, notice is given that the tract of land shown by the 

water users’ records under serial no._as having an irrigable 

area of-acres and as in the ownership name of_ 

58 has been determined to belong in class no._and that 
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except in years of unusual drought or low water, when wat|er de¬ 
liveries to said lands may be limited to less than the quantiti^ 
herein designated, the amount indicated for that class will consti¬ 
tute the required water deliveries to said land. 

“ Notice is further given that beginning with the irrigaticn sea¬ 
son of 1932, and until further notice, water deliveries to or lor the 

said_acres under said serial no._in excess of the above- 

determined quantity per acre, will be subject to water-rental charges 
at rates established in public notice for the irrigation season cf 1932 
and in subsequent public notices.” 

(Sgd.) Jos. M. Dixon, 

First Assistant Secretary of the hnterior. 


59 Motion to d^rrdss 

Filed June 7,1935 

♦ 

^ ^ ^ ^ 

Comes now Harold L. Ickes, Secretary of the Interior, the c 
ant in the above-entitled cause, and moves to dismiss the above-€ 
cause and the plaintiffs’ amended bill of complaint in said caus 
each and every of the following grounds: 

1. That the defendant has no individual interest in the contr 
and the relief sought against him is in his official capacity oinly, as 
a representative of the Government, which alone is to be affected by 
any decree herein, wherefore this suit, as manifest upon the :^ace of 
the amended bill of complaint, is essentially and substantialljt a suit 
against the United States, beyond the jurisdiction of the court.j 

2. That the amended bill of complaint and the exhibits attached 
thereto and made a part thereof show that this suit is brought on 
contracts to which the United States is a party and that thej decree 
prayed for would affect the interest of the United States in said con¬ 
tracts and the property of the United States, whereof the c^urt is 
without jurisdiction. 

3. That it is manifest, upon the face of the amended bill of com¬ 
plaint, that the plaintiffs seek, in substance and effect, a decree for 
specific performance by the United States of alleged obligations 
60 under its contracts, whereof the court is without jurisdiction. 

4. That it appears by the amended bill of complaint mat the 
plaintiffs have a plain, adequate, and complete remedy at law, if 
they have any right. 

5. That it is manifest, upon the face of the amended bill <^f com¬ 
plaint, that the relief prayed for therein would necessarily involve 
continued and detailed supervision by this court, for a long and in¬ 
definite period, of the performance of contract duties that require the 
exercise of personal judgment and technical skill, wherefore said bill 
lacks equity. 

Wherefore, the defendant, Harold L. Ickes, Secretary of the In¬ 
terior, prays that the above-entitled cause be dismissed, t^at the 
amended bill of complaint in said cause be dismissed, and th^t he be 
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permitted to hence without day, be for nothing held, and recover 
of the plaintiffs his costs. 

Nathan R. Margold, 

Solicitor^ Department of the Interior. 

J. Kennard Cheadle, 

As^^tant Solicitor^ Departrwent of the Interior.^ 

Howard R. Stinson, 

Assistant Solicitor^ Department of the Interior., 

Attorneys for defendant. 

Service accepted and copy received June 7th, 1935. 

Stephen E. Chaffee, 

One of Atty. for Plff. 

61 Memorandum opinion 

Filed June 14,1935 

* * * Jie * * * 

In sustaining the motions in these cases for leave to file the 
amended bills accompanying the motions I necessarily considered the 
questions raised by the motions to dismiss. 

My opinion has not been changed by the argument and briefs in 
behalf of the motions, and the motions to dismiss will be overruled, 
with leave to the defendant to answer within thirty days. 

Bailey, J. 

62 Order denying motion to dismiss amended hill of complaint 

' Filed June 24,1935 

4: 4c 9|c sfc He 

The above-entitled cause coming on to be further heard on defend¬ 
ant’s motion to dismiss the amended bill of complaint herein and the 
parties thereto having appeared in open court by their respective at¬ 
torneys and the arguments of said attorneys on said motion having 
been heard, the matter having been submitted, and the court being 
fully advised in the premises, and having denied said motion to dis¬ 
miss; it is hereby 

Ordered, adjudged, and decreed this 24th day of June 1935 that the 
defendant’s motion to dismiss plaintiffs’ amended bill of complaint be 
and the same is hereby denied, with leave to the defendant to answer 
within thirty days. 

Jennings Bailey, Justice, 

63 From the foregoing order the defendant, by his attorney of 
record in open court, notes a petition to the United States 

Court of Appeals for the District of Columbia for the allowance of 
a special appeal; whereupon it is hereby further ordered that further 
proceedings in this cause be stayed pending disposition of the afore- 
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said petition for a fecial appeal, and if said petition pe granted 
then pending disposition of the special appeal. If said petition or 
said special appeal be finally decided adversely to the defendant 
herein, the defendant shall have leave to answer within j^hirty days 
from such final decision. 

Jennings Bailey^ Justice. 

Acceptable as to form: No objection. 

Preston B. Kavanagh, 

One of Attorneys for Plaintiffs. 

64 Order cdlowing special appeal 

Filed July 23, 1935 

United States Court of Appeals for the District of (polumbia 
No. 2462 Original. April term, 1935 
Equity 57739 

I 

I 

Harold L. Ickes, Secretary of the Interior, pettJtioner 

m. j 

Philip Louis Parks and Ollie D. Parks 

On consideration of the petition for the allowance of a special 
appeal in the above-entitled cause from the order of tlie Supreme 
Court of the District of Columbia entered therein on Jujie 24, 1935, 
by Mr. Justice Jennings Bailey. 

It is ordered by the court that the petition be and it is hereby 
granted and a sjiecial appeal allowed as prayed. 

Per Mr. Chief Justice Martin. 

July 22, 1935. 

A true copy. 

Test: 

[seal] Henry W. Hodges, OlerJc. 

'By Moncure Burke, Dep^y Clerk. 
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Assignment of errors 
Filed July 26, 1935 




* 


Now comes the defendant, Harold L. Ickes, Secretary of the In¬ 
terior, by his attorneys, and assigns as errors of the Supreme Court 
of the District of Columbia in the above-entitled cause the following: 

1. The court erred in denying defendant’s motion to ' 
amended bill of complaint. 

2. The court erred in signing and entering the order ^enying the 

motion to dismiss the amended bill of complaint. i 
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3. The court erred in holding that the suit of plaintiffs was not 
brought against the United States. 

4. The court erred in not panting the motion to dismiss the 
amended bill of complaint and in not dismissing the amended bill of 
complaint for lack of jurisdiction. 

5. The court erred in not holding that the defendant has no indi¬ 
vidual interest in the controversy and that the relief sought against 
him is in his official capacity only, as an officer of the United States, 
which alone is to be affected by any decree herein, wherefore the 
suit, as manifest upon the face of the amended bill of complaint, is 
essentially and substantially a suit against the United States, beyond 

the jurisdiction of the court. 

66 6. The court erred in not holding that the amended bill of 

complaint and the exhibits attached thereto and made a part 
thereof show that the suit is brought on contracts to which the United 
States is a party and that the decree prayed for would affect the 
interests of the United States in said contracts and the property of 
the United States, wherefore the court is without jurisdiction. 

7. The court erred in not holding that the amended bill of com¬ 
plaint prays, in substance and effect, for a decree for specific per- 
lormance by the United States of alleged obligations imder its 
contracts, whereof the court is without jurisdiction. 

8. The court erred in not holding that it appears by the amended 
bill of complaint that the plaintiffs have a plain, adequate, and com¬ 
plete remedy at law, if they have any right. 

9. The court erred in not holding that the relief prayed for in 
the amended bill of complaint would necessarily involve continued 
and detailed supervision by this court, for a long and indefinite 
period, of the performance of contract duties that require the exercise 
of personal judgment and technical skill, wherefore said bill lacks 

XT .XX, 

Nathan R. Margold, 

' Solicitor^ Departinent of the Interior^ 

Frederick Bernays Wiener, 

Assistant Solicitor^ Department of the Interior^ 

' Jackson E. Price, 

Assistant Solicit or ^ Department of the Interior^ 

' Attorneys for the Defendant, 


Service of a copy of the above assignment of errors acknowledged 
this 26th day of July 1935. 

Preston B. Kavanagh, 

One of the Attorneys for the Plaintiffs, 


67 


Memorandum 


August 13, 1935 

Time to file transcript of record in Court of Appeals extended 
to September 16, 1935. 
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Designation of Record 
Filed July 26, 1935 


The court will please prepare a transcript of the record in the 
:above-entitled cause and include therein the following: 

1. Bill of complaint. 

2. Order of the court permitting amendment to the b^ll of com¬ 
plaint. 

3. Amendment to bill of complaint. 

4. Motion to dismiss bill of complaint, as amended. 

5. Memorandum opinion of Mr. Justice Bailey granting motion to 

dismiss bill of complaint, as amended. | 

6. Order of the court granting motion to dismiss and |dismissing 

bill of complaint, as amended. I 

7. Motion for leave to amend. I 

8. Memorandum opinion of Mr. Justice Bailey granting jmotion for 
leave to amend. 

9. Order granting motion for leave to amend and permitting plain¬ 
tiffs to file proposed amended bill of complaint. 

10. Amended bill of complaint. 

11. Motion to dismiss amended bill of complaint. 

12. Memorandum opinion of Mr. Justice Bailey overruling motion 
to dismiss amended bill of complaint. 

13. Order denying motion to dismiss amended bill of com¬ 
plaint. 

69 14. Order showing allowance of special appeal by Court of 
Appeals. 

15. Assignment of errors. 

16. This designation. 

Nathan R. Margold, 

Solicitor^ DepartTnervt of the Interior^ 
Frederick Bern ays Wiener, 

Assistard Solicitor^ Department of the Interior^ 
Jackson E. Price, 

Assistant Solicitor^ Depcvrtment of the Interior^ 

Attorneys for the Defendant, 

Service of a copy of the above designation of record acknowledged 
this 26th day of July, 1935. 

Preston B. Kava^ agh, 

One of the Attorneys for the Plaintiffs, 

70 Supreme Court of the District of Columbia 

United States of America, I 

District of Colurnbia^ ss: ! 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, her^y certify the foregoing pages numbered from 
1 to 69, both inclusive, to be a true and correct transcjript of the 
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record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause no. 57739 in equity, wherein 
Philip Louis Parks and Ollie D. Parks, his wife, are plaintiffs and 
Harold L. Ickes, Secretary of the Interior, is defendant, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
4th day of September, 1935. 

[seal] ' Frank E. Cunningham, 

Clerk, 

By Chas. B. Cofun, 

Assistant Clerk. 

(Endorsement on cover:) District of Columbia, Supreme Court. 
No. 6542. Harold L. Ickes, Secretary of the Interior, appellant, vs. 
Philip Louis Parks et al. United States Court of Appeals for the 
District of Columbia. Filed Sept. 5,1935. Henry W. Hodges, clerk. 


').S. COveitNIICitT PRINTING OFPICEjIMS 





JACOB'F. OTTMUI^ 


APPEAL KROM Tm SXJPREME COURT OP CTB EISTEICT'OF 

COLUI^ 


FILED SEPTEMBER 5,1935 


































UNITED STATES COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA i 

j 

April Term 1935 I 


No. 6543 I 

HAROLD L. ICKES, SECRETARY OF THE IJfTERIOR, 

APPELLANT I 


JACOB F. OTTMULLER, APPELLEE! 


APPEAL FROM THE SUPREME COURT OF THE otSTRICT OF 

COLUxMBIA ! 


INDEX i 

Caption......n 

BiU...-..J| 

Exhibit A___ 

Exhibit B------ 

Order permitting amendment.... 

Amendment to bill of complaint. .... 

Motion to dismiss--- 

Memorandum opinion_ 

Order granting motion to dismiss, etc_ 

Motion for leave to amend..... 

Memorandum opinion_.•__ 

Order granting motion for leave to amend, etc... 

Amended bill..... 

Note as to— 

Exhibit A_______ 

Exhibit B___ 

Exhibit C.... 

Exhibit D----- 

Exhibit E_____ 

Exhibit F_ 

Exhibit G______ 

Motion to dismiss_ 

Memorandum opinion_ 

Order denying motion to dismiss amended bill of complaint. 

Appeal noted by defendant, etc.__ 

Order of Court of Appeals allowing special appeal_ 

Assignment of errors_ 

Memorandum: Time to file transcript of record extended.... 

Designation of record_ 

Clerk’s certificate_____ 

16357—35-1 1 


Original Print 


a 

1 

1 

1 

19 

11 

23 

15 

27 

19 

28 

19 

29 

20 

31 

21 

32 

21 

32 

21 

34 

22 

35 

22 

35 

22 

51 

32 

52 

33 

54 

34 

58 

38 

59 

39 

60 

40 

62 

42 

64 

43 

1 66 

44 

1 67 

44 

1 68 

45 

1 69 

45 

1 70 

1 

46 

72 

47 

! 73 

47 

! 75 

48 






























1 


ICKES, SECY. OF I^T., VS. JACOB F. OTTMULIIBB 

j 

a Supreme Court of the District of Columbia j 

Equity No. 57740 | 

Jacob F. Ottmxjller, plaintiff | 

1 

vs. I 

I 

Harold L. Ickes, Secretary of the Interior, DEFjcNDANT 

United States of America, ! 

District of Columbia., ss: I 

Be it remembered, that in the Supreme Court of th^ District of 
Columbia, at the city of Washin^on, in said District, ^t the times 
hereinafter mentioned, the following papers were filed, 4nd proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill 

Filed September 24, 1934 | 

In the Supreme Court of the District of Columbia, holding an 

equity court 

i 

Equity No. 57740 | 

Jacob F. Ottmuller, plaintiff j 

vs. j 

Harold L. Ickes, Secretary of the Interior, defendant 

To the honorable Supreme Court of the District of Columbia., holding 
an equity court: 

The plaintiff respectfully represents that he is a citizen of the 
United States and of the State of Washington, residing n^ar Mabton, 
in Yakima County, Washington, and that his post-office address is 
Mabton, Washington, and that he brings this suit in hii own right 
and in his own behalf against Harold L. Ickes, a citizen ^f the State 
of Illinois, residing in the District of Columbia in resjpect of the 
matters and things hereinafter set forth. 

I 

That the plaintiff is an unmarried man and the sole o'vrner and in 
possession of the following-described real estate located j within the 
Sunnyside unit of the Yakima project, to wit: The southwest quarter 
of the southeast quarter of section 31, township 9 norti, range 23 
E., W. M., being lots one to eighteen in block one East Pai[k Addition 
to Mabton, and that there is appurtenant to said land a jtvater right 
for a sufficient amount of water to beneficially and successfully irri¬ 
gate the same from the natural flow of the Yakima River ?ind storage 
reservoirs hereinafter mentioned, constructed under and by 

2 virtue of the Reclamation Act herein referred to, afid the right 
to have said water stored and impounded in th^ reservoirs 
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herein described and carried in said river and in the canals and 
distribution system of the Sunnyside unit of the Yakima project 
to said land; that the amount of the water so appurtenant to 
plaintiff’s land is in excess of five and one-half acre-ieet per acre 
per annum, measured at the land during the irrigation season and 
the absolute fitle to said water right and said easement vests in the 
plaintiff and said water right and easement are real estate. 

II 

That the defendant is now and has been since, to wit: March 5th, 
1933, the duly appointed, qualified, and acting Secretary of the 
Interior of the United States, and as such has charge of the admin¬ 
istration of the laws of the United States relating to irrigation and 
reclamation projects constructed by the United States, and particu¬ 
larly of the administration of the act of Congress known as the 
Reclamation Act, being the act of June 17th, 1902 (32 Stat. 388), 
as amended and supplemented by later acts of Congress, and that 
said defendant is sued in his official capacity as such Secretary of 
the Interior as hereinafter set forth. 

III 

That in 1906, the then Secretary of the Interior approved an irri¬ 
gation and reclamation project known as the Sunnyside unit of the 
Yakima project, which included the land herein described and on 
behalf of the United States of America purchased from the Wash¬ 
ington Irrigation Company, the Sunnyside Canal, water appropria¬ 
tions, and irrigation system used in connection therewith; that 
thereafter and on March 2nd, 1909, the then Secretary of the In¬ 
terior, by public notice and order, fixed the price to be charged each 
irrigable acre of the lands herein described and other lands in 
3 private ownership, at the sum of $52.00 per acre; that in 
fixing and determining construction charges to be made and 
collected in said unit, the then Secretary of the Interior estimated 
and allocated the cost of the various features of said project, in¬ 
cluding reservoirs for storage purposes common to said unit, and 
the charge per acre for irrigable lands included within said unit as. 
estimated by the then Secretary of the Interior were sufficient ac¬ 
cording to, said allocation to return to the Reclamation fund of the 
United States the sum that had been expended or would be expended 
in the building and construction of the storage reservoirs and irri¬ 
gation system; that thei'eafter the then Secretary of the Interior 
did cause to be constructed and completed, storage reservoirs by 
which the flood water of the Yakima River and its tributaries were 
collected and impounded during the period of freshets, high water, 
and during the season when water was not needed for irrigation and 
of sufficient capacity to furnish sufficient water in normal seasons to 
beneficially and successfully irrigate the land herein described and 
all other lands in the Sunnyside unit of the Yakima project and 
all other lands entitled to receive water from the Yakima River 
and said storage reservoirs. 
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That about the time of the purchase by the Secretary of the Interior 
for the United States of said irrigation system and at the time the 
construction of said project was contemplated and considered by the 
then Secretary of the Interior, it w’as stated and represented by the 
then Secretary of the Interior, his representatives and sU|bordinates, 
that before said project could be purchased or the construction of said 
works could be undertaken, that the owners of the land j herein de¬ 
scribed and other lands susceptible to irrigation by gravity flow 
from said system should cooperate with the then Secretary of the 
Interior to the extent of incoporating the Sunnyside Water Users 
Association and placing their said private lands in s^id project 
and agreeing to take water for the purpose of irrigating their said 
lands from said project and that for the purpose of inducing said 
landowners of said private lands to so cooperate wdth the then Secre¬ 
tary of the Interior and to incorporate the Sunnyside A^^ater Users 
Association and to place their lands under said project aikd agree to 
take water therefrom and execute a stock-subscription cqntract and 
water-right application for the purchase of the water therefrom, it 
was represented and stated by the representatives and suboprdinates of 
the then Secretary of the Interior that beneficial use was the basis, 
the measure and the limit of the w’ater right that would b(^ furnished 
and that a sufficient amount of water would be furnished to success¬ 
fully and beneficially irrigate the land herein described at all times 
during the irrigation season, save and except in extremely dry years, 
and that the entire cost of building and constructing saidj completed 
w’orks would not exceed the sum of $52.00 per acre; that sai(i represen¬ 
tations and statements so made by the Secretary of the Interior of the 
United States and by his representatives and his subordinates were 
made on numerous occasions and at mass meetings held by spd private 
landowners at the request of said representatives and subordinates 
for the purpose of considering the advisability of enterin^^ into said 
arrangement and aiding and participating in the constrjiction and 
promotion of said enterprise; that at that time the question as to the 
amount of water that vrould be delivered and the cost to thq owner of 
said land in the construction and completion of said project were mat¬ 
ters of vital importance and were also matters as to which the then 
owners of the land herein described were not otherwise advised and 
they were compelled to rely upon the statements and ij*epresenta- 
4 tions of the then Secretaries of the Interior, their Representa¬ 
tives and subordinates. i 


That the then owners of the land herein described an^ predeces¬ 
sors in title of plaintiff relied absolutely and entirely upon]the afore¬ 
said statements and representations and upon the statements and 
representations in this complaint set forth, believed them to be true 
and would not, except for such statements and representations, have 
participated in the incorporating said Sunnyside W’ater U[sers Asso¬ 
ciation and would not have subscribed for shares of stopk therein 
and would not have executed the water-right application' as herein 
alleged to take water for their said land from said project but for 
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such statements and representations; that being induced and per¬ 
suaded thereby, the then owners of the land herein described and 
the owners of additional land under gravity flow of said irrigation 
system did, as a matter of fact, proceed to incorporate the Sunnyside 
Water Users Association as herein set forth and that said association 
by reason of such statements and representations and inducements 
was organized and incorporated and thereafter a contract was entered 
into between said association and the then Secretary of the Interior 
acting for and on behalf of the United States, a copy of which is 
hereto attached marked “ Exhibit A” and made a part hereof; that 
thereafter the then owners of the land herein described executed 
the required stock-subscription contract with said association. 

VI 

That thereafter and before the owners of the land herein de¬ 
scribed could procure water for the irrigation of said land from the 
irrigation system so constructed by the United States as aforesaid, it 
was necessary that they make, execute, and deliver to the United 

6 States water-right applications for water to be used upon and 
in the irrigation of their land; that the then owners of the land 

herein described, relying upon the statements and representations 
herein alleged and set forth, executed a water-right application, a copy 
of which is hereto attached, marked ‘‘ Exhibit B ” and made a part 
hereof; that by the terms of said water-right application said owners 
contracted and agreed to pay to the United States for the water so 
made available for the irrigation of their lands the sum per irrigable 
acre that was fixed and announced by the then Secretary of the 
Interior by public notice, to wit: $52.00 per acre. 

VII 

I 

That Agnes E. Phillips and T. S. Phillips, her husband, were on 
February 28th, 1912, the owners in fee simple of the land herein 
described, bona fide residents and occupants thereof; that they did 
not own any other land in Federal reclamation project and that they 
acted for and on behalf of themselv’es and not at the instance or re¬ 
quest of any other person, association, or corporation, either directly 
or indirectly, and being fully qualified under the Reclamation Act and 
acts amendatory thereof and supplementarv thereto, they did make a 
water-right application to purchase from the United States, pursuant 
to the terms of said Reclamation Act. a water right for said land and 
did agree to pay for said water right the sum of $52.00 per acre; that 
thereafter the plaintiff acquired all right, title, and interest of said 
applicants in and to said land and water right; that the plaintiff 
and his predecessors in title paid to the United States the sum of 
$52.00 per acre and also all operation and maintenance charges that 
have heretofore accrued, and on February 28th, 1934, a water right 
for said premises was conveyed by the United States of America to 
the plaintiff* herein. 

7 VIII 

That bv the terms of the Reclamation Act and acts amendatory 
and supplemental thereto the Secretary of the Interior is charged 
with the administration thereof; that for a period of more than 
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I. 

twenty years after the execution of the aforesaid water ij*ight appli¬ 
cation the representatives and subordinates of the then I Secretaries 
of the Interior and their representatives and subordinatesj, uniformly 
construed said acts of Congress and said contracts as requiring the 
delivery to said land of such amount of water that was necessary 
to beneficially and succcessfully irrigate the same, which said amount 
for a period of more than twenty years was actually determined 
by the representatives and subordinates of the then Se^?retaries of 
the Interior by going upon said land from time to time find from a 
factual investigation as to the water requirements of various crops 
growing on or to be planted on said land, the condition of the 
soil, climatic conditions, and other facts, which said representatives 
and subordinates obtained upon said personal investigation and 
examination; that after said information was so obtain(^d the rep¬ 
resentatives and subordinates of the then Secretary of the Interior 
made a determination of the amount of water necessary to success¬ 
fully and beneficially irrigate said land, and after said determina¬ 
tion was so made and that at all times during each irrigation season 
from the date of said water right application in 1912, until about Au¬ 
gust 17th, 1934, the then Secretary of the Interior and his jrepresenta- 
tives and subordinates, save and except two years of extjreme water 
shortage, actually delivered to said land the amount of water so 
determined to be necessary to beneficially and successfully irrigate 
the same and the crops growing thereon, which said amount fluc¬ 
tuated from 3 ^ear to year depending upon crop requirements 
8 and climatic conditions; that the amount of water so deter¬ 
mined to be necessary by the representatives and subordinates 
of the Secretaries of the Interior to beneficially and successfully irri¬ 
gate said land and the amount actually delivered each yfear to said 
land on an average for more than twenty years was between five 
and one-half and six acre-feet per acre per annum, measured at the 
land and the amount actually so determined to be necessary and 
delivered on an average during the past ten years and l^eneficially 
used without waste to irrigate said land was 5.56 acre-feet, measured 
at the land. 

IX 

I 

j 

That the Reclamation Act under and pursuant to whicjh the then 
Secretary of the Interior authorized the purchase of the i Sunnyside 
Canal and the building and construction of the reservoirs jand distri¬ 
bution system and under and by virtue of which contracts herein 
referred to were executed and which became a part of e^ch of said 
contracts "ives the following measure of a water right for said 
land, to wit: 

“ That the right to the use of water acquired under the j provisions 
of this act shall be appurtenant to the land irrigated and beneficial 
use shall be the basis, the measure, and the limit of the i*ight.” 
that the contract between the then Secretary of the Intei*ior acting 
for the United States and the Sunn^^side Water Users ^Association 
herein referred to expressly provides: j 

That in all the relations between the United State$ and this 
association and the members of the association, the rights of the 
members of the association to the use of water where the same 
have vested, are to be defined, determined, and enjoyed in accord- 
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ance with the provisions of the said act of Congress and of other 
acts of Congress on the subject to the acquisition and enjoyment 
of the rights to use water, and also by the laws of the State of 
AVashington, where not inconsistent therewith, modified, if modified 
at all, by the provisions of the articles of incorporation and by¬ 
laws of said association; 

9 that under the decisions of the Supreme Court of the State 
of AA^ashington where water is beneficially used upon lands 

for irrigation purposes, the same becomes appurtenant to the land on 
which the water is so used and said water cannot be diverted from 
said land without the consent of the owner thereof, and said water 
right is real estate. 

X 

That the plaintiff and his predecessors in title to said land and 
water right relying u]'X)n the statements and representations as 
herein alleged, made by the then Secretary of the Interior, his rep¬ 
resentatives and subordinates and the determination made bv the 

%/ 

Secretaries of the Interior, their representatives and subordinates 
as to the amount of water actually necessary to successfully and 
beneficially irrigate said land over a term of years and the actual 
delivery by said representatives and subordinates of the Secretaries 
of the Interior of the amount of water so determined to be neces¬ 
sary to successfully irrigate said land, joined with other water 
users in said Sunnyside unit in 1918, in the organization and in¬ 
corporation of the Sunnyside A'alley Irrigation District and au¬ 
thorized said district to enter into contract with the United States 
of America, by the terms of which the land herein described was 
bound to pay the charges of all other land in said unit and in said 
district in the event the owner thereof did not pay to the extent of 
$ 2 , 000 , 000 . 00 . 

XI 

In the practical administration of said x^roject the Secretaries 
of the Interior, their rex)resentatives, and subordinates have, for a 
period of twenty years, consistently construed the Reclamation Act 
to require the delivery to said land herein described of that amount 
of water during the irrigation season which was necessary, to 

10 beneficiallv and successfullv irrigate the same and actuallv 
determined from a factual investigation from time to time 

during said i^eriod that from five and one-half to six acre-feet of 
water j)er acre j^er annum, measured at the land, was necessary to 
beneficially and successfully irrigate the same and in the operation 
of said project have consistently, for a period of more than twenty 
years, actuallv delivered the amount of water so determined to be 
necessary to beneficially irrigate said land without requiring any 
additional' payment on account of construction, and at all times 
I^rior to the acts of the defendant, his representatives, and subordi¬ 
nates herein alleged have so construed the i)laintiff's rights with 
respect to water to irrigate said land that he was the owner of a 
sufficient amount of water to beneficially and successfully irrigate 
the same, amounting to from five and one-half to six acre-feet. 
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XII 


That the defendant made an order and ruling tha^ unless the 
plaintiff signed a contract to pay rental for all water ^n excess of 
three acre-feet, that no water above said amount would be per¬ 
mitted to flow on his land, and that the same would be diverted, 
and notified the plaintiff that unless he signed the yrater rental 
application for water in excess of three acre-feet per dcre per an¬ 
num, measured at the land, in the words and figures following, to 


wdt: 


WATER RENTAL APPLICATION 


“ The undersigned apj^lication requests excess water | under pub¬ 
lic notice issued by the Secretary Februaiy 19, 193*2, aijd agrees to 
pay applicable charges, with 5% interest from Decemjber 1, 1934, 
until paid. He further agrees that water may be witjhheld from 
his land after 1934 until such charges are paid. It isj understood 
that advance payment will be required in 1935 if the j 1934 rental 
charge remains unpaid at that time. | 

“ Witness: “Water ffser: 

__ _I_ 

11 that no water in excess of three acre-feet per acrej per annum 
would be delivered to the land herein described; th|at the head 
gates would be shut down to the land herein described tq three acre- 
feet per acre per annum, measured at the land; that thd defendant, 
as Secretary of the Interior of the United States, his representatives 
and subordinates acting under his direction, contrary to the terms 
of the Reclamation Act herein referred to, contrary to the terms of 
the contract between the Sunnyside Water Users Association and 
the United States herein referred to, contrary to the pls^in wording 
of said act of Congress, and said contract, contrary to the practical 
construction of said act of Congress and contract by the Ithen Secre¬ 
taries of the Interior, his representatives and subordinjites, acting 
under his direction and with his knowledge and consent, for a period 
of more than twenty years, that said land was entitled to [the amount 
of water that could be beneficially used thereon, contrary to the de¬ 
termination of the representatives and subordinates of the then Sec¬ 
retaries of the Interior as to the amount of water necessary to bene¬ 
ficially and successfully irrigate said land and contrary io the deci¬ 
sions of the Supreme Court of the State of Washington| that when 
water is beneficially used upon land it becomes appurtenUnt thereto 
and the title passes to the owner of the land, did on orj about Au¬ 
gust 17th, 1934, shut off' the supply of w'ater from the land of the 
plaintiff' herein described in excess of three acre-feet pir acre per 
annum, measured at the land; that at the time said head I gates were 
so shut down, ample water was available and in storag4 reservoirs 
and flowing in the Yakima River and in the Sunnyside | Canal and 
laterals flowing therefrom to furnish said land and all [other land 
within the Sunnyside unit of the Yakima project and [to furnish 
all other lands entitled to receive water from said reservoirs 


12 and from the Yakima River to successfully and beneficially 
irrigate the same during the remainder of the irrigation sea¬ 
son of 1934 and leave a surplus of 200,000 acre-feet unused in said 
reservoirs. 
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XIII 

That at the time said head gates were shut down on August ITth, 
1934, the title to the 40% of the water necessary to beneficially and 
successfully irrigate said land, which was diverted therefrom, was 
vested in the plaintiff and was appurtenant to said land; that the 
title to said water vested in the plaintiff as soon as it was impounded 
in storage resorvoirs and when it was flowing in the Yakima River 
and Sunnyside Canal and irrigation system; that the plaintiff was 
the owner of an easement in said irrigation system necessary for the 
purpose of carrying said water and that the representatives and 
subordinates of the defendant who were in charge of said irrigation 
system and who had charge of the delivery of the water so owned 
by the plaintiff, were merely performing a ministerial and executive 
duty in delivering said water to plaintiff prior to the time said head 
gates were shut down; that it is the executive and ministerial duty 
of said representatives and subordinates to open said head gates and 
to permit the water owned by plaintiff to flow thereon and the defend¬ 
ant by his acts, as herein alleged, prevent them from performing that 
duty and tend to bring the United States into disrepute. 

XIV 

That the order and ruling requiring a new contract in the form 
of water rental application to be entered into as hereinabove alleged 
and set forth and the acts of the defendants and his representa¬ 
tives and subordinates in shutting down the head gates to three acre- 
feet per acre per annum, measured at the land and diverting 
13 from plaintifi:’s land and not permitting to flow thereon, the 
remainder of the water owned bv him, were arbitrarilv made 
and done and were not made in good faith and were made without 
regard to and in violation of the act of Congress aforesaid, the 
contract referred to herein, the practical construction of said act 
of Congress and contract between the then Secretaries of the In¬ 
terior, their representatives, and subordinates acting under their 
direction for a period of more than twenty years and without regard 
to the determination made by the representatives and subordinates 
of the then * Secretaries of the Interior as to the amount of water 
necessary to successfully and beneficially irrigate said land and the 
amount of water that was actually delivered to said land for a 
period of twenty years prior to said date and without regard as to 
the amount of water actually available or necessary to beneficially 
and successfully irrigate said land and without regard to the deci¬ 
sions of the Supreme Court of the State of Washington to the 
effect that where water is beneficially used to irrigate land it becomes 
appurtenant thereto; that in making said ruling requiring said water 
rental contiract to be executed and in shutting down the head gates 
as aforesaid the defendant, bis representatives, and his subordinates 
acting under his direction, failed to exercise an honest judgment and 
failed to exercise any judgment whatever and failed to exercise good 
faith and arbitrarily made said order and arbitrarily shut down said 
head gates for the express purpose and intent of coercing and forcing 
the plaintiff and other owners of land in the Sunnyside unit of the 
Yakima project and located within the Sunnyside Valley Irrigation 
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District to authorize said district to enter into contract | with the 
United States of America to purchase a supplemental watei^ right for 
their said lands, including the land herein described, lOver and 
above the water rights theretofore purchased at ^ cost of 

14 $1,000,000.00 and binding the last faithful acre of la]id in said 
district and the land herein described to pay said sum, and all 

of said acts were contrary to the terms of and in violation of the 
terms of the Reclamation Act herein referred to and in violation of 
the terms of the contracts herein referred to and in violat: on of the 
construction of said act of Congress and contracts by the Secretaries 
of Interior and their representatives and subordinates acting under 
their direction for a period of more than twenty years ani in viola¬ 
tion of the practical determination by the representatives ^nd subor¬ 
dinates of the Secretaries of the Interior over a period t)f twenty 
years as to the amount of water necessary to successfully and bene¬ 
ficially irrigate said land or the amount that could be beneficially 
used thereon or the amount of water available for the irrigation 
thereof and were arbitrary and unreasonable and were not made or 
done in good faith and the effect of said acts by the defendant, his 
representatives and subordinates was to deprive the plainti|ff of more 
than 40% of the water owned by him and which was appujrtenant to 
his said land and in violation of vested rights of the plaintiff. 

XV i 

That said order and notice issued by the defendant a|id the re¬ 
quirements that the head gates to plaintiff's land be shut down to 
three acre-feet unless said water rental application was eiWuted as 
herein alleged, was an attempt on the part of the defendant, his 
representatives and subordinates to collect from the plaintiff and 
other water users in the Sunnyside unit of the Yakima project the 
additional sum of $1,000,000.00 and also was an attempted evasion 
and violation of the express terms of the act of Congress ] massed and 
approved in 1914 (38 Stat. 687), which expressly provides that no 
increase in the construction charges shall hereafter be made 

15 after the same have been fixed by public notice, I except by 

agreement between the Secretary of the Interior ^nd a ma¬ 
jority of the water right applicants and entrymen to pe affected 
by such increase; that the majority of the water right applicants 
in the Sunnyside unit of the Yakima project and in said d istrict and 
none of them ever consented to an increase in the construction 
charges. I 

XVI ! 

I 

That there was on August 17th, 1934, and has been at all times 
since said date an ample supply of water available to lurnish the 
plaintiff the water necessarv to beneficiallv and successfully irrigate 
his said land and to beneficiallv and successfully irrigate all lands 
in the Sunnyside unit of the Yakima project and all 4ther lands 
entitled to receive water from said storage reservoirs an^ from the 
Yakima River and said water has been actually impounded in said 
storage reservoirs and a portion of which w^as diverteq from the 
Yakima River and was flowing in the main Sunnyside | Canal and 
laterals leading therefrom at the time the head gates werei shut down 
as aforesaid. I 
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XVII 

That the plaintiff is informed and believes and therefore asserts 
that Harold L. Ickes, as Secretary of the Interior, his representa¬ 
tives and subordinates intend and purpose to continue keeping the 
head gates to plaintiff’s land closed and locked so that not more than 
three acre-feet of water per acre per annum wdll be permitted to 
flow on plaintiff’s land and to continue to divert and destroy the re¬ 
mainder of the water owned by the plaintiff', to wit: To divert and 
destroy about two and one-half acre-feet of the water owned by the 
plaintiff. 

XVIII 

That the threatened acts of Harold L. Ickes, Secretary of the 
Interior, his representatives and subordinates to continue keep- 
16 ing the head gates closed so that not to exceed three acre-feet 
of water will flow on said land and diverting and destroying 
the remainder of the water belonging to the plaintijff is unwarranted, 
arbitrary, and illegal and that if consummated, it will'deprive the 
plaintiff of valuable property rights acquired in good faith by virtue 
of the Reclahiation Act, contract with the Sunnyside Water Users^ 
Association, practical construction of said act of Congress and con¬ 
tract by the then Secretaries of the Interior and their representatives 
and subordinates a period of twenty years as to the amount of water 
that plaintiff and his predecessors in title were entitled to receive 
from said water supply and the amount necessary to beneficially 
and successfullv irrigate said land and the amount oi water delivered 
thereto and the rights acquired by the beneficial application of said 
water to said land for a period of more than twenty years, by virtue 
of which, under the laws of the State of Washington, which are 
applicable, tljie title to the amount of water necessary to beneficially 
irrigate said land vested in the plaintiff and further, in that the 
said Harold L. Ickes, Secretary of the Interior, his representatives 
and subordinates, are without power or authority to set aside the 
practical construction by his predecessors in office, their representa¬ 
tives and subordinates in the determination of the amount of water 
plaintiff was entitled to receive under' said act of Congress and 
said contract and the plain wording of said act of Congress and 
said contract, and to nullify the decisions of the Supreme Court 
of the State of Washin^on to the effect that where water is bene¬ 
ficially used upon land it becomes appurtenant to the land the title 
vests in the owner of said land. 


XIX 


That plaintiff has no plain, adequate, or complete remedy at law 
and effective relief can only be administered in a court of equity. 
The injury to plaintiff is not measurable in damages and is irrepar¬ 
able and cannot be compensated for in an action at law. 

17 XX 

That this suit arises under the Constitution and laws of the United 
States and involves the construction of the Constitution of the United 
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States, acts of Congress and the construction of contracts entered 
into by the United States of America; that the amount of the value 
of the matter in controversy herein between the plaiiitiff and the 
defendant exceeds the sum of $3,000.00, exclusive of interests and 
costs. I 

Wherefore, the plaintiff prays: 

1. That the process of this court issue directed to the defendant 
Harold L. Ickes, Secretary of the Interior requiring hjm to appear 
and make answer to the foregoing bill of complaint, h^t not under 
oath, answer under oath being hereby expressly waived. | 

2. That upon the filing of this bill or at such time ^hereafter as 
shall be fixed by the court, a preliminary order mayj issue herein 
enjoining pendente lite, the defendant, his successors jin office and 
each and every and all persons claiming to act under his authority 
and control from diverting from plaintiff’s land, any portion of the 
water owned by him and requiring the head gates to plaintiff’s land 
to be so adjusted that the amount of water owned by plaintiff and 
which he is entitled to have flow on said land may flow thereon and 
requiring the defendant to desist from enforcing the orders hereto¬ 
fore issued by him requiring the execution of said water in excess of 
three acre-feet, and that upon the final determination of this action 
such injunctive order be made perpetual and permanent 

3. That the plaintiff may have such other and further relief 
18 as the nature of the case may demand and requir^ and may be 
agreeable to equity. | 

Stephen E. Ch-a|ffee, 

Attorney fo^ Plaintiff. 
Preston B. KavAnagh, 

P. C. King, Jr., 

Attoi'neys fo\ PImntiff, 

State of Washington, 

County of Yakima^ ss: 


deposes and 
that I have 


Jacob F. Ottmuller, being first duly sworn on oath 
says: I am the plaintiff in the above-entitled action; 
read the foregoing complaint, know the contents thereof and that 
the same is true as I verily believe. j 

Jacob F. Qttmuller. 

Subscribed and sworn to before me this 14th day c^f September 

1934. j 

[seal] Stephen E. Ch|affee, 

Notary Public in and for the \State of 
Washington^ residing at Eminyside. 
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Exhibit A 


contract between the sunnyside water users association and the 


SECRETARY OF THE INTERIOR 


These articles of agreement, made and entered into this 7th day of 
May 1906, by and between the United States of America, acting in 
this behalf by E. A. Hitchcock, Secretary of the Interior, party of 
the first part, and the Sunnyside Water Users Associatioii, a corpora¬ 
tion duly organized and existing under the laws of the State of 
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'VVashington, party of the second part, their successors and assigns, 
witnesseth: 

That whereas the Sunnyside Water Users Association is a corpora¬ 
tion organized and existing under the laws of the State of Wash¬ 
ington for the purposes mentioned in its articles of incorporation and 
b 3 ^aws, a copy of which is appended to this agreement and is, for 
every purpOvSe of the interpretation, construction, and consideration 
of this agreement and of the rights of the parties hereunder, to be 
deemed, held, read, and considered as if fully written out or printed 
herein, and deemed a part hereof; and 

Whereas the lands embraced wdthin the area proposed to be irri¬ 
gated as described in said articles of incorporation or bylaws are 
naturally desert and arid and incapable of proper cultivation with¬ 
out irrigation, and will to a greater or less extent remain unre¬ 
claimed, unfit for habitation, and uncultivation, in which condition 
they, or a great part thereof now are, unless the waters of the Yakima 
River in State of Washington, and its tributaries be impounded and 
the flow thereof otherwise regulated and controlled; and 

Whereas tlie Secretary of the Interior contemplates the construc¬ 
tion of certain irrigation works under the provisions of an act of 
Congress entitled “An act appropriating the receipts from the sale 
and disposal of public lands in certain States and Territories to the 
construction of irrigation works for the reclamation of arid lands ”, 
approved Jiine 17, 1902, for the irrigation and reclamation of the 
lands described in the said articles or bylaws, and 

Whereas ^he incorporators and shareholders of said Sunnyside 
Water Users Association are, and under the provisions of its articles 
of incorporation and bylaws must be, owners and occupants of lands 
in said area, and in some cases are appropriators of water for the 
irrigation thereof, and in addition thereto such incorporators and 
shareholders and their successors or assigns must initiate rights to 
the use of water from the said proposed irrigation works, to be con¬ 
structed by the Secretary of the Interior as soon as such rights may 
be initiated! and thereafter complete the acquisition thereof in the 
manner and upon the terms and conditions to be prescribed therefor 
by the Secretary of the Interior, which rights shall be, and thereafter 
continue to be, forever appurtenant to designated lands owned by 
such shareholders; and 

Whereas neither the relative priority nor the extent of the indi¬ 
vidual appropriations of such water heretofore made by said in¬ 
corporators and shareholders for the lands described in 
20 said articles or bylaws, and which are now vested rights, have 
been ascertained or determined, but said incorporators and 
shareholdei*s have agreed, among themselves, by the terms and pro¬ 
visions of said articles of incorporation and bylaws, upon the rules 
and principles by and upon which the relative priority and the 
extent of their several appropriations and vested rights to the use 
of such waters shall be determined: 

Now therefore, it is agreed and understood by and between the 
parties hereto, 

1. That if the Secretary of the Interior shall authorize and cause 
the construction of said irrigation works., the said association will 
take prompt action to secure the determination by the courts of the 
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relative rights of its shareholders to the use of water for said lands, 
and that in the determination of such rights and of their jrespective 
rights to the use of water acquired under said act of Congress the 
rules and principles set out in said articles of incorporation and 
bvlaws, for such determination, shall be deemed the Established 
rules and principles for that purpose. 

2. That only those who are or who may become members of said 
association, under the provisions of its articles of incorporation and 
bylaws, shall be accepted as applicants for rights to the usj of water 
available by means of said proposed irrigation works. 

3. That the aggregate amount of such rights to be issueti shall, in 
no event, exceed the number of acres of land capable of | irrigation 
by the total amount of water available for the purposes! being (1) 
the amount now appropriated by the shareholders of the said asso¬ 
ciation, and (2) the amount to be delivered from all sources in 
excess of the water now appropriated; and that the Secretary of the 
Interior shall determine the number of acres so capable of such 
irrigation as aforesaid, his determination to be made upofn due and 
expert consideration of all available data, and to be based upon and 
measured and limited by the beneficial use of water. 

4. That the payment for the water rights to be issued to the share¬ 
holders of said association, under the provisions of said act of Con¬ 
gress, shall be divided into not less than ten annual payments, the 
first of which shall be payable when the water is first delivered from 
said works, or within a reasonable time thereafter, and after due 
notice thereof by the Secretary of the Interior to the association and 
that the cost of said proposed irrigation works shall be apportioned 
equally per acre among those acquiring such rights. 

5. That the said Water Users Association hereby guarantees the 
payments for that part of the cost of the irrigation works r^hich shall 
be apportioned by the Secretary of the Interior to its shjareholders, 
and will promptly levy calls or assessments therefor and for the cost 
of maintenance and operation as may be assessed from yEar to year 
by the Secretary of the Interior and collect or require pi[ompt pay¬ 
ment thereof in such manner as the Secretary of the Interior may 
direct; that it will promptly pay the sums collected by ill to the re¬ 
ceiver of the local land office for the district in which saiq lands are 
situated; that it will promptly employ the means provided and 

authorized by the said articles of incorporation or Ibylaws for 
21 the enforcement of such collections, and will not change, alter, 
or amend its articles of incorporation or bylaws iii any man¬ 
ner whereby such means of collection, or the lien given to it by the 
shareholders to secure the payment thereof, or of any assessments 
contemplated or authorized thereby, shall be impaired, Jiiminished, 
or rendered less effective, without the consent of the Secrdtary of the 
Interior. ^ ^ I 

6. That the United States shall in no manner be responsible for the 

sums collected by said association until they have been paiid into the 
hands of the receiver of the local land office as provided by the law, 
and in accordance with such regulations as may be prescribed by the 
Secretary of the Interior. | 

7. That for the purpose of enforcing said collections, the associa¬ 
tion will adopt and enforce proper bylaws, subject to the approval 
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of the Secretary of the Interior, and not change them so as to in any¬ 
wise impair their efficiency for said purpose, and will otherwise do 
any and all things it is authorized and empowered to do in the 
premises. 

8. That the association will adopt and enforce such rules and regu¬ 
lations as it is authorized bv its articles of incorporation and bvlaws 

V A. v 

to adopt and enforce, concerning the use of water by its shareholders 
and concerning the administration of the affairs of the association, to 
etfectualiy carry out and promote the purposes of its organization, 
within the provisions of said articles of incorporation and bylaws, 
which rules and regulations shall be subject to the approval of the 
Secretary of the Interior, and that if the association fail to make and 
adopt such rules and regulations then the Secretary of the Interior 
may prescribe them; but in such event the Secretary of the Interior 
shall impose no rule or regulation interfering with any vested right 
of the shareholders of the association, as defined or modified by said 
articles of incorporation and bylaws. 

9. That persons who are not now members of the association but 
who may be the owners or occupants of land to be irrigated, as de¬ 
scribed in its articles of incorporation or bylaws, or of added lands 
as therein provided for and to whom rights to the use of water from 
the proposed irrigation works may be issued by the United States, 
may be at tliei designation of the Secretary of the Interior, become 
members of the association upon subscribing to the stock thereof and 
upon compliance with the other conditions for such membership. 

10. That iiii all the relations between the United States and this 
association and the members of the associaiion the rights of the 
members of the association to the use of water where the same have 
vested, are to be defined, determined, and enjoyed in accordance with 
the provision^ of the said act of Congress and of other acts of Con¬ 
gress on the subject of the acquisition and enjoyment of the rights to 
use water, and also by the laws of the State of Washington, where 
not inconsistent therewith, modified, if modified at all, by the pro¬ 
visions of the articles of incorporation and bylaws of said association. 

11. That nothing contained in this agreement, or to be implied from 
the fact of its execution, shall be construed, held, or deemed to 

22 be an approval by the Secretary of the Interior, nor an 
adoption by him of the articles of incorporation or bylaws of 
said association in all their details as the form of organization of 
water u.sers contemplated and authorized by section 6 of the said act 
of Congress of June 17, 1902, but such approval and adoption is 
expressly reserved until the conditions prescribed in said act author¬ 
izing sucli approval and adoption shall have arisen; and that when 
the Secretary of the Interior shall make, approve, and promulgate 
rules and regulations for the administration of the water to be sup¬ 
plied from said proposed irrigation works, such rules and regulations 
and such modifications thereof as the Secretarv mav from time to 
time approve and promulgate, shall be deemed and held to be obli¬ 
gatory upon this association as fully and completely, and to every 
intent and i purpose as if they were now made, approved, promul¬ 
gated, and written out in full in this agreement, and the same are 
to be so read and construed. 
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In witness whereof, the undersigned have hereunto subscribed 
their names and affixed their seals the day and year! first herein 
written. 

Department of the Interior: 

Thos. Rya:^^, 

Secretary of the Interior acting for and on hehalf 
Un/lted States of America^ party of the 

Attest: 

E. J. Young, 


of the 
jflrst part. 


Secretary. 

Sunnyside Water Users Association Incorporated 19(i6, Washing¬ 
ton: I 

Sunnyside Water Users Association, 

By S. J. Harrison, President., 

Party of the second part. 

State of Washington, 

County of Yakima.^ ss: 

Be it remembered, that on this 7th day of May, 190(f, before me, 
the undersigned, a notary public in and for said county and State, 
personally appeared S. J. Harrison and E. J. Young, to me per¬ 
sonally known to be the president and secretary, respectively, of the 
corporation, to wit, Sunnyside Water Users Association, that exe¬ 
cuted the within and foregoing instrument, and acknowledged the 
said instrument to be the free and voluntary act and deed of said 
corporation, for the uses and purposes therein mentidned, and on 
oath stated that they were authorized to execute sai^ instrument 
and that the seal affixed is the corporate seal of said coifporation. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year first above written. I 

Wm. B. Bridgman, 

Notary Public for 'Washington., residing at Sunnyside. 
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Exhibit B 


^020 


Department of the Interior 


water-right application j 

I 

Act June 17, 1902 (32 Stat. 388) j 

I 

Yakima-Sunnyside project. | 

U. S. Land Office, North Yakima, Washington. Serial No. 04168. 
Lands in private ownership. j 

February! 28, 1912. 

(Date) 

Agnes E. Phillips & T. S. Phillips, her husband, hereinafter called 

the applicant, hereby applies for a water right undei] the_ 

unit, Yakima-Sunnyside project, subject to the provisiions of the 
act of Congress approved June 17, 1902 (32 Stat. 388), l^nown as the 
^ Reclamation Act ”, and the rules and regulations established there¬ 
under, the water supplied in pursuance thereof to be used for the 
irrigation of, and to be appurtenant to, forty (40) acres] of irrigable 

1C357—-3 I 
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land, as shown on plats approved by the Secretary of the Interior, 
within the area described as follows: 

The southwest quarter of the southeast quarter (SWi^ SE 14 )? 
being lots 1 to 18, block 1, East Park Addition to Mabton, section 
31, township 9, range 23 E., W. meridian, an area of forty (40) 
acres. 

The quantity of water to be furnished hereunder shall be 3 acre- 
feet of water per annum per acre of irrigable land, as aforesaid, 
measured at the land: or so much thereof as shall constitute the 
proportionate share per acre from the water supply actually avail¬ 
able for the lands under said project; provided, that the supply 
furnished shall be limited to the amount of vrater beneficially used 
on said irrigable land; provided, however, that if measuring devices 
are not installed at the land, an increase deemed reasonable by the 
reclamation service official in charge of the project shall be made 
for losses of water after passing the point of measurement. 

The applicant herob\’ agrees on behalf of himself, his heirs, ad¬ 
ministrators, and assigns to pay for said water right the estimated 
cost of construction as fixed by the Secretary of the Interior, namely, 
the sum of $52.00 per acre for forty acres of irrigable land, 
24 in not more than ten (10) annual installments, and to pay 
promptly when due the annual installments and the operation 
and maintenance charges duly assessed against said land on account 
of said water right, each and all of which installments and operation 
and maintenance charges are hereby made and shall be a lien against 
the above-described premises, such liens attaching immediately upon 
the execution hereof and being enforcible as to each and every install¬ 
ment, or charge, or portion thereof at such time as the same shall 
become due in pursuance of public notice issued by the Secretary of 
the Interior. 

It is further agreed and provided that such lien or liens shall have 
the full force and etfect of a mortgage or deed of trust and vest in 
the United States all the rights and powers which might be exercised 
and all benefits which might be claimed bv the mortgagee in a real- 
estate mortgage given to secure the payment of a loan or debt, includ¬ 
ing the right of foreclosure by or on behalf of the United States in 
any court of competent jurisdiction, and the applicant grants to the 
United States or its transferee all the rights, powers, and authority 
in and over the above-described premises which might be exercised 
by the trustee named in a deed or trust given to secure the payment 
of a loan or debt. 

The applicant further agrees and binds himself, his heirs, admin¬ 
istrators, apd assigns to pay all taxes and other liens and encum¬ 
brances which are now or may hereafter (during the life of the lien 
herein given to the United States) become a superior lien or encum¬ 
brance to that of the United States; and if the applicant, his admin¬ 
istrators, executors, heii*s, or assigns fail to pay any such tax, lien, or 
encumbrance when due, the United States may pay the same and 
add the amount thereof to the lien held by the United States under 
this agreement and recover the same. 

It is further agreed that upon failure of the applicant to comply 
with the terms of said Reclamation Act and the regulations there¬ 
under, this application shall be subject to cancellation by the Secre- 


I 
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tary of the Interior, with the forfeiture of all rights acfquired there¬ 
under and of all payments made thereon. | 

This application must bear the certificate, as hereto attached, of 
the water users’ association under this project, which has entered 
into contract with the Secretary of the Interior, and the liens which 
the United States holds against the above-described iland for the 
payment of the building and operation and maintenance charges may 
be enforced, at the option of the United States, eithejr directly by 
the United States or through the medium of the water users’ asso¬ 
ciation. 

If the Secretary of the Interior has made no contract with a water 
users’ association under this project, the applicant agrees to file, upon 
his direction, evidence of membership in the water users’ association 
organized under the said project, in default of which this application 
shall be subject to cancellation by the Secretary of the Interior, with 
the forfeiture of all rights acquired thereunder and ^11 payments 
made thereon. j 

And, being duly sworn, the applicant further deposes and says that 
the post-office address of the midersigned is Mabton, [Washington; 

that the undersigned is a bona fide resident upon said land 
25 (or an occupant thereof, residing in the neighborliood, namely, 
upon section 31, township 9, range 23 E., W. meridian, a 
distance in a direct line of-miles therefrom); thax the under¬ 

signed holds the following interest in the said tract: I)eed, as duly 
shown upon the records of Yakima County, Washing):on; that no 
other application now uncanceled has been made for a| water right 
under said act of Congress appurtenant to land now owned or 
claimed by the undersigned except as follows: | 

Application no._,_project,_, of_for_ 

section_, township_, range_,_ineridian, an 

area of_acres and containing_acres of irrigable land, as 

determined by the Secretary of the Interior; and that the present 
application is made in behalf of the undersigned and not at the in¬ 
stance or for the benefit of any other person or any akociation or 
corporation, either directly or indirectly. No Member' of or Dele¬ 
gate to Congress, or Resident Commissioner, after his election or ap¬ 
pointment or either before or after he has qualified and during his 
continuance in office, and no officer, agent, or employee |of the Gov¬ 
ernment shall be admitted to any share or part of thisj contract or 
agreement, or to any benefit to arise thereupon. Nothii^g, however, 
herein contained shall be construed to extend to any incorporated 
company, where such contract or agreement is made for the general 
benefit of such incorporation or company, as provided in. section 116 
of the act of Congress approved March 4, 1909 (35 Stat. 1109). 

It is further understood and agreed that if the interest of the ap¬ 
plicant in said land shall cease and said interest shall be held by a 
party who is not qualified to apply for or hold a water [right under 
the provisions of the Reclamation Act, this application shall be sub¬ 
ject to cancellation by the Secretary of the Interior, wfth the for¬ 
feiture of all rights acquired thereunder and of all pay)nents made 
thereon. I 

It is further understood and agreed that the evidence of ownership 
of this water right shall not be issued by the United States unless 
fee-simple title to said land is vested in the applicant, oi[ in a quali- 
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fied assignee hereof, whose aggregate water rights under the said 
Reclamation Act shall not exceed one hundred and sixty acres, or the 
maximum limiti of area fixed bv the Secretary of the Interior, at the 
time when final payment hereon is due, in default of which this ap¬ 
plication shall be subject to cancellation by the Secretary of the In¬ 
terior, with the forfeiture of all rights thereunder and of all moneys 
paid thereon. 

(Sgd.) Agnes E. Phillips, 

(Sgd.) T. S. Phillips, 

A'p'plicant. 

26 ACKNOWLEDGMENT 

State of Washington, 

County of -, ss: 

I, G. W. Pas water, a notary public in and for the State aforesaid, 
do hereby certify that on this 15 day of April 1912, personally 
appeared before me Agnes E. Phillips & T. S. Phillips, her husband, 
to me known to be the individuals described in and who executed the 
within and foregoing instrument and acknowledged that they signed 
and sealed the instrument of writing as their free and voluntary act 
and deed for the uses and purposes therein mentioned. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal the dav and year in this certificate first above w’ritten. 
[seal] (Sgd.) G. W. Paswater, 

Notary Public in and for the State aforesaid^ residing at Mahton, 
My commission expires Dec. 28, 1913. 

The above application must be signed and sealed in duplicate, ac¬ 
knowledged before a duly authorized officer in the manner provided 
by local law and duly recorded in the records of the county in which 
the lands are situated. 

Filed in the United States land office at North Yakima, Wash- 
ington, and accepted May 18,1912, on behalf the United States. 

(Date) 

j (Sgd.) Harry Y. Saint, Register. 

If the Secretary of the Interior has entered into a contract with a 
water users’ association under the project, the following certificate 
must be filled out: 

_, 191._. 

I hereby certify that the applicant for this water right has duly 
subscribed (or is the successor in interest of one who has subscribed) 
for the stock of this association for the lands described herein, and 
that all assessments levied against said stock by said association have 

been fully paid up to date. - 

[corporate seal] Secreta^nj _ Water Users’ Association. 

i 

oath of disinterestedness 

I 

(Section 3745, U. S. Revised Statutes) 

I do solemnly swear that the copy of contract hereunto annexed 
is an exact copy of contract made by me personally with Agnes 
E. Phillips and T. S. Phillips, her husband, that I made the 

27 same fairly, without any benefit or advantage to myself, or 
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allowing any such benefit or advantage corruptly to the said Agnes 
E. Phillips and T. S. Phillips, her husband, or any iother person; 
and that the papers accompanying include all those ijelating to the 
said contract, as required by the statute in such cise made and 
provided. 

(Sgd.) Harry Y. Saint, 

Register, 

Sworn to and subscribed before me at North YakimaL Washington, 
this 18th day of May 1912. I 

(Sgd.) A. C. STtEIMAN, 

1 Receiver, 

Order 'permitting amend'ment I 

1 

Filed’January 2, 1935 


Upon consideration of the plaintiff’s motion made |n open court 
and it appearing that the defendant, through his attorney, consents 
therto, it is this 2d day of January 1935, | 

Ordered, adjudged and decreed, that the plaintiff be ind he hereby 
is permitted to file an amendment to the bill of complaint heretofore 
filed by them in the above described cause. i 

Jesse C. Annii^s, Justice, 

1 

I 

The foregoing order is hereby consented to this 27th dlay of Decem¬ 
ber 1934. ! 

J. Kennard Cheadle, Attome'y for fJefe'ndmvb, 


28 Amendment to hill of complaint 

Filed January 2, 1935 | 

^ * * « 4c I 4e 

Comes now the plaintiff by his attorney and having obtained leave 
of this court therefor, amends the bill of complaint by him 
herein, as follows: | 


At the end of paragraph XVI of the bill of complaint, add the 
following: j 

“ That three acre-feet of water per acre is not now, n^ver has been 
and will not in the future be sufficient to beneficially | irrigate the 
land belonging to the plaintiffs herein.” i 


II I 

Insert the following paragraph in lieu of paragraph !xiX of the 
complaint: 1 

“ That a maximum of three acre-feet of water per acre furnished 
the land of the plaintiffs would enable them to beneficiply irrigate 
about one-half of their said land leaving the other one-half thereof 
barren and nonproductive, thereby forcing one-half of me land be- 
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longing to plaintiffs to bear the construction and maintenance 
charges for the whole tract of land. That if plaintiff attempted to 
spread a maximum of three acre-feet of water per acre over the 
whole tract of land belonging to them, they would not have suffi¬ 
cient water to grow any profitable crop and their land would be 
completely destroyed for farming purposes, causing them to suffer 
irreparable loss and damage which could not be compensated for in 
an action at law and plaintiffs have no adequate or complete remedy 
at law and effective relief can only be administered in a court of 
equity.” 

Jacob F. Ottmuller. 

Stephen E. Chaffee 

P. C. King, Jr. 

Preston B. Kavanagh 

Yakima County, 

State of Washington^ ss: 

Jacob F. pttmuller, being first duly sworn on oath deposes and 
says that he has read the foregoing amendment subscribed 

29 by them and know the contents thereof and the matters and 
things stated therein are true. 

Jacob F. Ottmuller. 

I 

Subscribed and sworn to before me this 27th day of November 
1934. 

I 

[seal] Stephen E. Chaffee, Notary Public, 

Motion to Dismiss 
Filed February 8,1935 

♦ *!!:***♦ 

Comes now Harold L. Ickes, Secretary of the Interior, the defend¬ 
ant in the above-entitled cause, and moves to dismiss the above- 
entitled cause and the plaintiff’s amended bill of complaint in said 
cause upon each and every of the following grounds: 

1. That the defendant has no individual interest in the controversy, 
and the relief sought against him is in his official capacity only, as 
a representative of the Government, which alone is to be affected 
by any decree herein, wherefore this suit, as manifest upon the face 
of the amended bill of complaint, is essentially and substantially a 
suit against the United States, beyond the jurisdiction of the court. 

2. That the amended bill of complaint and the exhibits attached 
thereto and made a part thereof show that this suit is brought on 
contracts to which the United States is a party and that the decree 
prayed for would affect the interest of the United States in said 
contracts and the property of the United States, whereof the court 

is without jurisdiction. 

30 3. That it is manifest, upon the face of the amended bill of 
complaint, that the plaintiff seeks, in substance and effect, a 

decree for specific performance by the United States of alleged obli¬ 
gations under its contracts, whereof the court is without jurisdiction. 

4. That it appears by the amended bill of complaint that the 
plaintiff has a plain, adequate, and complete remedy at law, if he 
has any right. 
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5. That it is manifest, upon the face of the aitended bill of 
complaint, that the relief prayed for therein would | necessarily in¬ 
volve continued and detailed supervision by this co^rt, for a long 
and indefinite period, of the performance of contract duties that 
require the exercise of personal judgment and technic'^1 skill, where¬ 
fore said bill lacks equity. ! 

Wherefore, the defendant, Harold L. Ickes, Secjjretary of the 
Interior, prays that the above-entitled cause be disn^issed, that the 
amended bill of complaint in said cause be dismissed, and that he be 
permitted to go hence without day, be for nothing helld and recover 
of the plaintiff his costs. 

Nathan R. Margold, 

Solicitor^ Department of the f nterior^ 
Charles Fahy, I 

First Assistant Solicitor^ Department of the Interior^ 

J. Kennard Cheadle, 

Assistant Solicitor^ Department of the Interior^ 

Howard R. StinscIn, 

Assistant Solicitor^ Department of the interior^ 

Attorneys fof defendant. 

Service of above motion acknowledged this 8th day of February 
1935. 

P. C. King, Jr., 

Atty. for Plaintiff. 

31 Menfwrandwm opinion 

! 

Filed April 1, 1935 I 


In each of these cases the bill seeks to compel the '.defendant to 
carry out an executors contract of the United States. 11 think that 
the cases of Boeiny Air Tran.^port^ Inc., v. Farley.^ ^nd Wells v. 
Roper are controlling. The defendant, as Secretary of| the Interior, 
is in control of the irrigation project and the effect of granting to the 
plaintiffs the relief sought would be to specifically onfbrce contracts 
of the United States. 

The bills will be dismissed with costs. 

Bailey, J . 

I 

1 

32 Order granting motion to dismiss., i&c. j 

Filed April 19, 1935 ! 


I 

The above-entitled cause having come on to be heard ihe 29th day 
of March, 1935, on the defendant’s motion to dismiss! for lack of 
jurisdiction in this court to entertain said cause; and ^t said time 
the parties thereto having appeared in open court by their respective 
attorneys and the arguments of said attorneys having been heard, 
the matter having been submitted and taken under advisement by 
this court, and the same having been carefully considered, the court 
being fully advised in the premises: it is hereby, 
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Ordered, adjlodged and decreed this 19th day of April, 1935, that 
the defendant’s motion to dismiss be and the same hereby is granted, 
and that the bill of complaint, as amended, filed herein be and the 
same hereby is dismissed, with leave to file, within fifteen days from 
the date hereof, a motion for leave to amend, accompanied by the 
proposed amended bill of complaint. 

Jennings Bailey, Justice, 

Consent as to form: 

P. C. Ejng, Jr., 

Atty. for Plaintiff, 

Motion for leave to amend 
Filed April 29, 1935 

:|c ^ He ^ 

Now comes plaintiff, pursuant to an order heretofore entered in 
this cause, on the 19th day of April, dismissing the bill of complaint 
then on file and giving the plaintiff fifteen days to file a motion for 
leave to amend accompanied by the proposed amended bill of 

33 complaint, and moves the court for leave to file the proposed 
amended iDill of complaint attached to this motion, for rea¬ 
sons set forth in the memorandum of points and authorities filed in 
support of this motion. 

Stephen E. Chaffee, 

Preston B. Kavanagh, 
Preston C. King, Jr. 

Attorneys for Plaintiff, 

34 Memorandum opinion 

Filed June 1, 1935 

♦ ^: ❖ * * « * 

It appears from the proposed amended bills that the orders made 
by the defendant are not authorized by Congress, and had they been 
so authorized, would have deprived the plaintiffs of vested rights. 
The suits are not brought against the United States but to set aside 
unauthorized acts of the defendant in cases in which he has no dis¬ 
cretionary powers, and is acting arbitrarily. 

The motions for leave to file the amended bills will be granted. 

Bailey, J. 

35 Order granting motion for leave to amende &c. 

Filed June 3,1935 

4: * ^ * St: 4c 

The aboye-entitled cause having come on to be further heard on 
the plainti^’s motion for leave to amend, said motion having been 
filed pursuant to leave granted in the order of this court, entered 
therein the 19th day of April, 1935, dismissing the bill of complaint, 
as amended, theretofore filed therein; and the parties thereto having 
appeared in open court by their respective attorneys and the argu- 
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ments of said attorneys on said motion having been heard, the matter 
having been submitted, and the court being fully advised in the prem¬ 
ises; and having filed his opinion granting motions foih leave to file 
amended complaint; it is hereby. 

Ordered, adjudged, and decreed this 3rd day of June, 1935, that 
the plaintitf’s motion for leave to amend be and the same hereby is 
granted, and plaintiffs are permitted to file the propcjsed amended 
complaints. 

It is further ordered that the defendant be required to further 
plead within the time prescribed by rules of the Court. | 

Jennings Bailey, Justice, 

O. K. as to form: ! 

J. Kennard Chilvdle, j 

One of Attorneys for Defendant, j 

Amended hill \ 


Filed June 4,1935 


* 


* 


* I 


To the Supreme Court of the District of Columbia, holding an 
equity court: 

The j^laintiff, by leave of the court first liad and ob- 
36 tained, files herein his amended bill of complaint and respect¬ 
fully represents: I 

That he is a citizen of the United States and of jthe State of 
Washington, residing near Mabton, in Yakima County,! Washington, 
and that his post-oflSce address is Mabton, Washington^ and that he 
brings this suit in his own right and on his own behalf a^inst 
Harold L. Ickes, a citizen of Illinois, residing in the District of 
Columbia, and that he complains of the matters and things herein¬ 
after set forth. 

I 

I 

That the defendant is now and has been since, to wi^:: March 5th,. 
1933, the duly appointed, qualified, and acting Secijetary of the 
Interior of the United States and as such has charge of the adminis¬ 
tration of the laws of the United States relating to itrigation and 
reclamation projects, constructed by the United States and particu¬ 
larly to the administration of the act of Congress, Inown as the 
“ Reclamation Act ”, being the act of June 17th, 1902 (32 Stat. 388), 
as amended and supplemented by later acts of Congre^; but solely 
under and subject to the irrigation and appropriatior. laws of the 
State of Washington, and that said defendant is sued in his official 
capacity as such Secretary of the Interior as hereinafter set forth. 

II 

That in 1906 the then Secretary of the Interior appi^oved an irri¬ 
gation and reclamation project known as the ‘‘ Sunn^side unit of 
the Yakima project” and on behalf of the United Stages purchased 
from the Washington Irrigation Company the Sun:^yside Canal, 
water appropriations, and irrigation system used i^ connection 
therewith. I 


16357—35^ 
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III 

37 That the following described real estate, to wit: Southwest 
quarter of the southeast quarter of section 31, township 9 
north, range 23 E., W. M., is situated within said Sunnyside unit 
of the Yakima project and also within the Sunnyside Valley Irriga¬ 
tion District, an irrigation district organized and existing under the 
laws of the State of Washington, and within Yakima County, Wash¬ 
ington ; that at the time of the purchase of said canal, water appro¬ 
priations, and irrigation system said land was arid and unproductive 
and had no value but was susceptible to irrigation by gravity flow 
from said irrigjition system; that said land w’hen furnished with the 
amount of water necessary to beneficially irrigate said land, becomes 
very productive. 

IV 


That shortly after the purchase by the Secretary of the Interior 
for the United States of said canal, water appropriations, and irri¬ 
gation system; and, at the time of the construction of said project 
was contemphited and considered by the then Secretary of the In¬ 
terior, it was ,stated and represented by the then Secretary of the 
Interior, his representatives, and his subordinates, that before the 
construction of the reservoirs and other works could be undertaken, 
the owners of, the land herein described and other land susceptible 
of irrigation by gravity flow from said system, should cooperate 
with the then Secretary of the Interior to the extent of incorporating 
the Sunnyside Water Users Association and placing their said lands 
in said project and agreeing to take water for the purpose of irrigat¬ 
ing their said lands from said project; and also execute a stock- 
subscription contract and water-right application for the purchase 
of water for said land; that the owners of the land herein described 
and other owners of land susceptible to irrigation by gravity flow 
from said irrigation system incorporated the Sunnyside Water 
38 Users Association under the laws of the State of Washington; 

that thereafter a contract was entered into between said cor¬ 
poration and the United States, a copy of which is hereto attached, 
and made a part hereof, marked ‘‘ Exhibit A.” 


V 

That James Rudolph Garfield was Secretary of the Interior; and 
as Secretary of the Interior he ascertained the total cost of pur¬ 
chasing said irrigation system, additional construction cost of said 
system, and construction of necessary storage reservoirs of sufficient 
capacity to furnish said land and all other land in said unit with 
such an amount of water as was necessary to beneficially and suc¬ 
cessfully irrigate the same; that said Secretary of the Interior ascer¬ 
tained and determined that the total cost oi said water right for 
said land would be $52.00 per acre and that said sum would be 
sufficient to return to the reclamation fund the total cost of said 
project; that said Secretary of the Interior, pursuant to the terms 
of the Reclamation Act determined and fixed the construction charge 
for a water right for said land at $52.00 per acre; that said secretary 
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j 

issued a public notice and order fixing the amount of (Construction 
charge to be paid by the owner of said land for the amoujnt of water 
necessary to beneficially and successfully irrigate the same at $52.00 
per acre; that said Secretary of the Interior issued a public notice 
and order, fixing the cost of said irrigation system at $52.00 per acre 
for the land herein described, a copy of which said noticp and order 
is hereto attached, made a part hereof, and marked “ Exhibit B.” 


That before the owner of the land herein described cofuld procure 
water for the irrigation of said land from the irrigatiob system as 
aforesaid, it was necessary that they make, execute,! and deliver 

39 to the United States, water-right applications for j water to be 
used in the irrigation of said land; that the theiji owners of 

the land herein described executed a water-right application, a copy 
of which is hereto attached, marked “ Exhibit C ”, and ipade a part 
hereof. 

VII 

That the successive Secretaries of the Interior from and after the 
time of the issuing of said public notice and order as hei'ein alleged, 
their representatives and subordinates who were chargetd with and 
who actually administered said project, uniformly and at all times 
construed the Reclamation Act and contracts herein refer red to; that 
the owners of the land herein described and the owners of all other 
lands in said unit had purchased a sufficient amount of water to 
beneficially and successfully irrigate their said land; and that the 
amount oi water required for each tract to beneficially irrigate the 
same was to be determined by the representatives and Subordinates 
of the Secretary of the Interior, who had the physical enlarge of the 
w’ater distribution from a factual investigation made bjj said repre¬ 
sentatives and said subordinates by going upon the land from time 
to time, and from a personal examination of the same, the crops 
growing thereon, and the water requirements thereof.! That pur¬ 
suant to said practical construction made by the representatives and 
subordinates of the Secretary of the Interior, and in the method and 
manner aforesaid, it was determined by the successive Secretaries of 
the Interior, their representatives, and their subordinates that 5.56 
acre-feet of water per acre per annum was necessary to beneficially 
and successfully irrigate said land, that pursuant to si.id practical 
construction and determination the successive Secretaries of the 
Interior, their representatives, and their subordinates have for a 
period of more than twenty years, delivered to said land the amount 
of water necessary to beneficially and successfully irrigate the 

40 same, which water has at all times been beneficially used 

thereon for irrigation purposes. | 

VIII I 

I 

That the statute law of the State of Washington, [Remington’s 
Revised Statutes, section 7391, which was the law of |:he State of 
Washington, at the time the water rights herein described were ac¬ 
quired, provides: I 
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'' The right to the use of water which has been applied to a bene¬ 
ficial use in the State shall be and remain appurtenant to the land 
or place upon which the same is used.” 

The decisions of the Supreme Court of the State of Washington 
uniformly hold that where water is beneficially used upon land for 
irrigation purposes, the water right so obtained shall be and remain 
appurtenant to the land where the same is used; that under and by 
virtue of said statute law and said decisions, the absolute title in 
fee simple to 5.56 acre-feet of water per acre per annum became and 
is now vested in the plaintiff and under the laws of the State of 
Washington is real estate. 

IX 


That the United States completed the construction of the irriga¬ 
tion system in said unit and constructed reservoirs of sufficient 
capacity to beneficially and successfully irrigate all lands within said 
unit; that after all the costs of the construction of said irrigation 
system and the construction of reservoirs of sufficient capacity to 
beneficially and successfully irrigate said land had been ascertained, 
and after the determination had been made, that 5.56 acre-feet of 
water per acre per annum was necessary to beneficially and success¬ 
fully irrigate said land had been ascertained, and after the deter¬ 
mination had been made, that 5.56 acre-feet of water per acre per 
annum was necessary to beneficially and successfully irrigate the 
land herein described, and after said water had been delivered 
41 for several years. Congress passed an act providing that no 
increase of construction charges could be made after the same 
has been fixed by public notice and order except by agreement be¬ 
tween the Secretary of the Interior and a majority of the water- 
right applicants; that on September 24th, 1914, the then Secretary 
of the Interior Franklin K. Lane, issued a second public notice and 
order expressly providing that there would be no increase in the 
construction charges against the land herein described, a copy of 
said public notice is hereto attached, made a part hereof, and marked 
Exhibit D.” 


X 


The plaintiff and his predecessors in title have fully and in every 
particular complied with the terms of the Reclamation Act and all 
contracts in connection with said water right and have fully paid to 
the United States the sum of $52.00 per acre in full payment of the 
cost of said water right for said land and have also paid all operation 
and maintenance charges assessed against the same. On the 28th 
day of February 1934, the United States conveyed said water right 
to this plaintiff; that the plaintiff is now the owner and holder of 
the fee simple title to said water right, sufficient to beneficially and 
successfully irrigate said land, to wit: 5.56 acre-feet of water per 
acre per annum; that said water right is appurtenant to the land 
herein described and the absolute fee-simple title to said land and 
vrater right is now vested in the plaintiff. 
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That on or about the year 1930, Eiwood Mead, Cominissioner of 
Reclamation of the United States, wished to construct tile Cle Elum 
Reservoir at a cost of $3,500,000.00 to store water for thj? purpose of 
irrigating lands in the Kittitas Reclamation District, tlje canal and 
distribution system in said district being in the prbcess of con- 
42 struction at that time, and also for the purpose ojf furnishing 
water to irrigate lands in the Roza and Kennew]|ck divisions 
of the Yakima project, the construction of which were contemplated 
at that time; that said Mead ascertained the total cost Oj 
voir was $1,000,000.00 more than the amount that would 
to the reclamation fund from said divisions; that it was 
obtain said sum from some source before construction 
Elum Reservoir could be commenced; that said Mead 'jvas desirous 
of constructing said reservoir and knew of no other source from 
which to obtain said sum except from the Sunnyside unit of the 
Yakima project; that said Mead, without consulting tliis plaintiff 
or other water users in said unit and said district, charged the sum 
of $1,000,000.00 to said unit and district, and furnished tpe Secretary 
of the Interior information that provision had been njade for the 
payment by said unit of said sum. 

XII I 

Thereafter, B. E. Stoutemyer, district counsel, and other officials 
of the Bureau of Reclamation of the United States attem pted to per¬ 
suade the water right applicants and water users in tliB Sunnyside 
unit and in the Sunnyside Valley Irrigation District to authorize 
the officials of the district to execute a contract with the United 
States to pay $1,000,000.00 additional construction charge and obli¬ 
gate the plaintiff’s land and all other lands in said district to the last 
faithful acre to pay said sum of $1,000,000.00 additional construction 
charges; that this plaintiff and no other water right al^plicants or 
water users in said unit or said district ever agreed to iaid increase 
of construction charges and never agreed to pay the sailie; that the 
amount so attempted to be charged against the plaintiff and other 
water right applicants and water users in said district wsis equivalent 
to 35% of the original cost of the water right to the plaintiffs and 
35% of the original cost to all other water right applicanjts and water 
users in said district. I 


43 


XIII 


That on or about the 11th day of December 1930, pay Lyman 
Wilbur, the then Secretary of the Interior certified t^ the Presi¬ 
dent of the Uniteci States that provision had been rnjade for the 
repayment to the reclamation fund of the total cost of the Cle Elum 
Reservoir and that $1,000,000.00 of the cost of construction of said 
reservoir was to be obtained by rentals from the Sunnyside division 
of the Yakima project. A copy of this certificate is hereto attached 
and made a pare here(»f, marked Exhibit D.” i 
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XIV 

That thereafter said Elwood Mead and B. E. Stouteinyer agreed 
with Ray Lyman Wilbur, the then Secretary of the Interior, to force 
and coerce this plaintiff and other water-right applicants and water 
users in said unit and said district to authorize said district to enter 
into contract to pay the additional sum of $1,000,000.00 construction 
charge, or to force and coerce the plaintiff and other water-right 
applicants in said unit and said district to sign a water rental appli¬ 
cation or be deprived of a portion of the water owned by them, 
and in pursuance of said agreement said ^lead, Stouteinyer, and 
Wilbur caused the Assistant Secreta^ of Interior to issue a public 
notice and order, a copy of which is hereto attached and made a 
part hereof, marked “ Exhibit F and also a public notice and 
order, a copy of which is hereto attached, made a part hereof, and 
marked “ Exhibit G.” 

XV 

That in pursuance of said agreement and said public notices and 
orders, copies of which are marked “ Exhibits F and G respec¬ 
tively, said Mead, Stoutemyer, and Wilbur notified this plaintiff and 
other public-notice water-right applicants and water users in the 
Sunnyside unit and in said district that the plaintiff and all other 
public-notice 'water-right applicants in said unit would be 
44 deprived of all water in excess of three acre-feet per acre per 
annum, unless the said plaintiff and said water-right appli¬ 
cants signed a water-rental application in the words and figures 
following, to wit: 

I 

“ WATER RENTAL APPLICATION 

The undersigned applicant requests excess •water under public 
notice issued by the Secretary Febniary 19, 1932, and agrees to pay 
applicable c^harges, •with 6% interest from December 1, 1932, until 
paid. He further agrees that water may be withheld from his land 
after 1932 until such charges are paid. It is understood that ad¬ 
vance payment for excess water •will be required in 1933 if the 1932 
rental charge remains unpaid at that time. 

“ Witness: -, 

- Water user?'' 

The plaintiff and all other water-right applicants refused to sign 
said water-rental application. In the event said public notices and 
orders are enforced plaintiff will be deprived of 40% of the water, 
the absolute title to which is vested in him. 

XVI 

That said Stoutemyer, Mead, and Wilbur agreed with the repre 
sentatives of other divisions of the Yakima project which were under 
construction and to be constructed; that said Stoutemyer, Mead, and 
Wilbur would attempt by means of said water-rental applications 
to force and coerce the water-right applicants and users including 
the plan tiff to authorize the officials of the Sunnyside Valley Irri¬ 
gation District to execute a contract and pay to the United States 
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the additional sum of $1,000,000.00 construction charges, | the same 
being a portion of cost of constructing the Cle Elum Keservoir and 
which was constructed for said new divisions, and/or to collect 
from the plaintiff and other water-right applicants and water users 
in said unit by the subterfuge of the water-rental application said 
sum of $1,000,000.00 and that in the event said parties were unable 
to either force or coerce the execution of such a contract betjween said 
district and the United States and/or were unable to collect 

45 said sum of $1,000,000.00 by means of depriving th^ plaintiff 
and other water users of a portion of the water ^wned by 

them, and/or compelling the plaintiff and said water-right appli¬ 
cants to sign said water-rental applications and collect $aid sum; 
and in the event, said parties were unable by either of said methods 
to obtain the payment of the sum of $1,000,000.00, said new divi¬ 
sions for whose benefit said Cle Elum Reservoir was constructed 
would pay the same. 

XVII 

That three acre-feet of water per acre is not now, never has been,, 
and will not, in the future, be sufficient to beneficially irrigate the 
land belonging to the plaintiff herein; that a maximum of three acre- 
feet of water per acre furnished to the land of the plaiijtiff would 
enable him to beneficially irrigate about one-half of said land, leav¬ 
ing the other half thereof barren and nonproductive, thereby forcing 
one-half of the land belonging to the plaintiff to bear construction, 
maintenance charges, taxes, and assessments on the whole tract of 
land. If plaintiff attempted to sjDread a maximum of three acre-feet 
per acre over the whole tract of land belonging to him, he I would not 
have sufficient water to grow any profitable crop and his lland would 
be complete^ destroyed for farming purposes, causing hijn to suffer 
irreparable loss and damage and which could not be cc^mpensated 
for in an action at law and plaintiff has no adequate op complete 
remedy at law and effective relief can only be administered in a 
court of equity. I 

XVIII ! 

That at all times and on all 
and on the Sunnyside unit of t 
17th, 1930, which were 

46 Act of 1902, the successive Secretaries of Interior,| their sub¬ 
ordinates, and their representatives charged with the adminis¬ 
tration of said project have consistently and uniformly construed the 
Reclamation Act, contracts similar to exhibit A, and wateir-right ap¬ 
plications similar to exhibit B to mean that the water-righfc applicant 
and water user had purchased, had a vested interest prior to full 
payment, and was the owner of the absolute title in fee simple after 
lull payment of the purchase price for a water right of |a sufficient 
amount of water to beneficially and successfully irrigate each tract 
of land in said project and that the determination as to the amount 
required to beneficially and successfully irrigate each tracit was to be 
made by the representatives and subordinates of the sucdessive Sec¬ 
retaries of the Interior who were charged with the distribution and 

I 


other Federal reclamaticm projects 
he Yakima project prior to October 
constructed under the Reclamation 
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that the same was to be made by said representatives and subordi¬ 
nates upon factual investigation obtained by personal examination 
of the land and crops growing thereon and water requirements 
thereof; and in all cases the yardstick used in determining the 
amount of water to wdiich the water applicant either had a vested in¬ 
terest in or owned was beneficial use. That in the administration of 
the Reclamation Act under contracts similar to the contract herein re¬ 
ferred to, no Secretary of the Interior has arbitrarily fixed the 
amount of water at a certain number of feet, nor taken the question 
of the determination of the amount of water out of the hands of 
his representatiyes and subordinates charged with the physical dis¬ 
tribution of the water, nor fixed the maximum amount of water for 
each acre in the project, regardless of the w'ater requirements, nor 
required the execution of a water-rental application as a condition 
precedent to the use and enjoyment by the water user of a sufficient 
amount of water to beneficially irrigate his land, except as herein 
alleged in the Sunnyside unit. 

47 XIX 

That since the promulgation of said order and notice of October 
17th, 1030, and the public notice order of February 19th, 1932, and 
since the promulgation of order requiring a water-rental application 
as a condition precedent to the use and enjoyment of more than 
three acre-feet of water per acre per anniini, it has been definitely 
ascertained tly the defendant that the Cle Elum Reseryoir, actually 
cost $1,003,000.00 less than the estimated cost at the time said Mead 
charged the sum of $1,000,000.00 to the Sunnyside unit as herein al¬ 
leged; that since that time the Kittitas reclamation district has en¬ 
tered into contract to purchase from the United States additional 
water at a total contract price of $2,418,000.00 and the Yakima-Ben- 
ton Irrigation District, Roza unit has authorized a contract to be en¬ 
tered into at an additional cost oyer and aboye what was taken into 
consideratioji at the time of the certificate by the Secretary of the In¬ 
terior to the President as set forth in plaintiff’s exhibit H. That 
on account of said facts, there is no necessity for enforcing said 
orders and in the eyent the same are enforced and the Sunnyside 
Valley Irrigation District or the plaintiff and other water users 
therein pay said sum of $1,000,000.00, the United States will actually 
receiye more than $1,000,000.00 oyer the entire cost of the construc¬ 
tion of said reseryoir. 

XX 

That the public notices, copies of which are hereto attached, 
marked “ Exlxibit E and F ” issued by Ray Lyman Wilbur as Sec¬ 
retary of the Interior on October 17th, 1930, and February 19th, 
1932, respectiyely, requiring the execution by the w’ater user of a 
water-rental application as a condition precedent to the enjoyment 
and 'use by the plaintiff of any water in excess of three 

48 acre-feet, were not made and issued in good faith or by the 
exercise of an honest judgment for the reasons herein al¬ 
leged and set forth, but were arbitrarily and capriciously made 
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and the defendant is arbitrarily and capriciously enforcing the 
same for the express purpose of coercing and forcing this plaintiff 
and other water-right applicants and water users in said] unit and 
in said district to authorize said district to enter into contract to pay 
the United States the sum of $1,000,000.00 construction | charge, a 
part of the cost of constructing the Cle Elum Reservoiif, and ob¬ 
ligating the last faithful acre of land in said district and jthe plain¬ 
tiff’s land to pay said sum and/or to force and coerce the plaintiff 
and other water-right applicants and water users in said unit and 
district to execute water-rental applications so that this plaintiff 
and said water-right applicants and water users will be required to 
pay to the United States said sum of $1,000,000.00. I 


XXI 


That for the reasons herein alleged and set forth said pqblic notice 
and order of October 17th, 1930, and said public notice and order of 
February 19th, 1932, copies of which are hereto attached marked 
‘‘ Exhibit F and G ” and all orders and notices requiring [the execu¬ 
tion of a water-rental application as a condition precedent to use 
and enjoyment of more than three acre-feet per acre per annum are 
null and void and of no effect whatsoever for the reason that the 
same are in excess of the power and authority vested in the Sec¬ 
retary of the Interior and the enforcement of said public jnotice and 
orders are in excess of the authority vested in the defen|dant; that 
if said defendant enforces said public notices and orders the plain¬ 
tiff will be deprived of the use of about 40% of the watei’ right, the 
absolute title to which is vested in plaintiff pursuant tol the terms 
of the Reclamation Act, contracts, and laws of tlje State of 
49 Washington, without any hearing, and in positive vjiolation of 
the Constitution and laws of the United States ^nd also in 
positive violation of the constitution and laws of th^ State of 
Washington. | 

XXII I 


That the defendant started the enforcement of said piiblic notice 
and order of October 17th and February 19th, 1932, and i the orders 
requiring a water-rental application to be signed as 4 condition 
precedent to the use and enjoyment by the plaintiff iri excess of 
three acre-feet, during the irrigation season of 1934, and the plain¬ 
tiff is advised and believes and therefore alleges that saiq defendant 
unless he is restrained by an order of this court will enforce said 
orders and public notices during the present irrigation ^ason, that 
said defendant has refused to give any heed to a joint memorial of 
the State Legislature of the State of Washington in connection with 
said public notices and orders and has also refused pllaintiff and 
other water-right applicants and water users a right th be heard 
and said defendant has wholly refused to consider plaintiff’s own¬ 
ership of said water right and takes the position th^t there is 
nothing that the plaintiff can do and that said defendai^t can arbi¬ 
trarily and capriciously enforce said public notices and j orders and 
thus compel submission of said water-right applicants and the other 
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water users in said unit and district and collect the sum of $1,000,000 
to pay a part of the cost of the construction of the Cle Elum Reser¬ 
voir; that there is no other forum or court that has jurisdiction to 
give this plaintiff any relief against the unlawful acts of said de¬ 
fendants, and if defendant is ])erniitted to enforce said notices and 
orders, the plaintiff’s farm will be destroyed for farming purposes 
and the plaintiff will be driven therefrom and will lose the savings 
of an entire lifetime. 

Wherefore, the plaintiff prays: 

1 . That the defendant, Harold L. Ickes, Secretary of the 
oO Interior be required to appear and make answer to the fore¬ 
going amended bill of complaint, but not under oath, answer 
under oath being hereby expressly waived. 

2. That upon the filing of this amended bill or at such time there¬ 
after as shall be fixed by the court, an order be issued herein pendente 
lite requiring the defendant as Secretary of the Interior, to susi)end the 
enforcement of the public notice and order a copy of which is hereto 
attached marked “ Exhibit F ”, and to suspend the enforcement of the 
public notice and order, a copy of which is hereto attached, marked 
‘‘ Exhibit G ”, promulgated by his predecessor Ray Lyman Wilbur, 
and also all notices and orders requiring the execution of a water- 
rental application as a condition precedent to enjoying the use of 
more than three acre-feet of water per acre per annum, and restoring 
to the' plaintiff his rights and privileges that he enjoyed prior to the 
promulgatioii of said notices and orders, and that upon the hearing 
of this action: an order be entered requiring the defendant as Secretary 
of the Interior to vacate, set aside, and hold for naught the said 
notices and otders herein referred to and that the plaintiff be restored 
to the rights and privileges w’hich he enjoyed prior to the promulga¬ 
tion of said notices and orders. 

3. For such other and further relief as shall be just and equitable 
in the premises. 

Stephen E. Chaffee, 
Attorney for the Plaintiff. 

Preston B. Kavanagh, 

Preston C. King, Jr., 
Attorneys far Plmntiff. 

51 State of Washington, 

County of Yakima., ss: 

Jacob F. Ottmuller, being first duly sworn on oath deposes and 
says: I am the plaintiff in the above-entitled action; that I have 
read the foregoing amended bill of complaint, know the contents 
thereof, and that the same is true as I verily believe. 

Jacob F. Ottmuller. 

Subscribed and sworn to before me this 13th day of April, 1935. 

[seal] Stephen E. Chaffee, 

Nota;ry Public in and for State of 
Washington^ residing at Sunny side. 

Note. —Exhibit A hereto attached is same as exhibit A attached to 
original bill of complaint. 
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52 Exhibit B j 

I 

PUBLIC NOTICES AND ORDERS, SUNNYSIDE PROJECT, WASHINGTON 

I 

Department of the Inferior, 

Wdshmgton^ Mar^^h 2, 1909. 

In pursuance of the provisions of section 4 of the Rec 
of June 17, 1902 (32 Stat. 388), notice is hereby given a 

Water will be furnished from the Sunnyside project, 
under the provisions of the Reclamation Act, for the irrigable land 
shown on the following township plats— 

Willamette meridian: 

T. 11 N., R. 20 E. 

T. 11 N.; R. 21 E. 

T. 10 N.; R. 21 E. 

T. 10 N., R. 22 E. 

T. 10 N., R. 23 E. 

T. 9 N., R. 22 E. 

T. 9 N., R. 23 E. I 

T. 8 N., R. 24 E. ! 

T. 9 N., R. 24 E. | 

approved March 2, 1909, by the Secretary of the Interic^r, and on file 
in the local land office at North Yakima, Washington. ' 

Water will be furnished in the irrigation season of 1909 for that 
portion of the land shown upon a list on file in the lockl land office, 
the same having heretofore received water from the said Sunnyside 
project and now being in cultivation. ! 

Water will be furnished for the remaining portions o^ the irrigable 
land shown on said plants, from time to time, as announcement shall 
be made that water is available. j 

Water-right applications may be made for the irrigable areas 
shown on the said plats. The time when payments willibe due there¬ 
for is herein after stated. J 

The charges which shall be made per acre of irrigable land which 
can be irrigated by the waters from said irrigation broject are in 
two parts, as follows: j 

1 . The building of the irrigation system $52 per acrk of irrigable 
land, payable in not more than ten annual instalment, each pay¬ 
ment not less than $5.20 per acre or some multiple thereof; provided, 
however, that full payment may be made at any time of any balance 
remaining due, after certification has been made by the <I!ommissioner 
of the General Land Office that full and satisfactory ccmpliance has 
been shown with all the requirements of the law as to Residence, cul¬ 
tivation, and reclamation. 

2. For operation and maintenance, which will, as soc^n as the data 
are available, be fixed in proportion to the amount of water used, 

with a minimum charge i>er acre of irrigable Sand whether 

53 water is used thereon or not. The operation anq maintenance 
charge for the irrigation season of 1909, and 

notice, will be 95 cents per acre of irrigable land, for 
is ready in the irrigation season of 1909, whether \|rater is used 
thereon or not. 

The first instalment on account of said charges for 
lands shown on the list on file in the local land office to 


the irrigable 
receive water 
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in the irrigation season of 1909 shall be due March 15. 1909. The 
second instalment shall be due March 1, 1910. Subsequent instal¬ 
ments shall be due on March 1 of each year thereafter until fully 
paid. All charges are payable at the local land office, North Yakima, 
Washington. 

The first instalment of the charges for the irrigable land, for 
which water is to be subsequently furnished, will be due on March 
1 of the year in which water shall be available for said lands, and 
subsequent instalments shall be due on March 1 of each year there¬ 
after until fully paid. 

The first instalment of charges for all lands shown on the said 
list, for which' it is herebv announced that water will be available in 
the season of 1909, whether or not water-right application is made 
therefor, or water is used thereon, shall be due and payable as 
herein provided. 

The regulation is hereby established that no water will be fur¬ 
nished in any year until all operation and maintenance charges 
levied for that year shall have been paid in full. Accordingly no 
water will be furnished during the irrigation season of 1909 for 
any lands until the portion of the instalment for operation and main¬ 
tenance due on March 15, 1909, has been paid, and no water will 
be furnished in any subsequent irrigation season until the payment 
has been made of the portion of the instalment for operation and 
maintenance due March 1 of said year. 

Failure to make any two payments of the instalments of charges 
when due shall render the application subject to cancellation, with 
forfeiture of all rights under the application, as well as of any 
moneys already paid thereon. 

The charges herein provided for may, for the convenience of the 
applicants, be paid to the special fiscal agent of the U. S. Reclama¬ 
tion Service, assigned to the Sunnyside project, for transmission 
to the register and receiver of the local land office, provided the 
necessary charges for transportation of the cash, as determined by 
the special fiscal agent, accompany the payment of the water-right 
charges. 

James Rudolph Garfield, 

Seci'etary of the Interior. 

54 Exhibit C 

4-020 

‘ Department of the Interior 

WATER-RIGHT APPLICATION 

Act June 17, 1902 (32 Stat. 388) 

Yakima-Sunnyside, project. 

U. S. Land office, North Yakima, Washington. Serial No. 04168. 
Lands in private ownership. 

February 28, 1912. 

• . . . . (Date) 

Agnes E.'Phillips & T. S. Phillips, her husband, hereinafter called 
the applicant, hereby applied for a water right under the - 
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unit, Yakima-Sunnyside project, subject to the provisions of the 
act of Confess approved June 17 1902 (32 Stat. 388), known as the 
“ Reclamation Act ” and the rules and regulations established there¬ 
under, the water supplied in pursuance thereof to be used for the ir¬ 
rigation of, and to be appurtenant to, forty (40) acres I of irrigable 
land, as shown on plats approved by the Secretary of ihe Interior, 
within the area described as follows: The southwest qularter of the 
southeast quarter (SWl^ SEi/4) being lots 1 to 18, bjock 1, East 
Park Addition to Mabton, section 31, township 9, rande 23 E., W. 
meridian, an area of forty (40) acres. H 

The quantity of water to be furnished hereunder sha|l be 3 acre- 
feet of water per annum per acre of irrigable land, as aforesaid, 
measured at the land; or so much thereof as shall constitute the 
proportionate share per acre from the water supply actually avail¬ 
able for the lands under said project; provided, that the!supply fur¬ 
nished shall be limited to the amount of water beneficially used on 


said irrigable land; provided, however, that if measuring devices are 
not installed at the land, an increase deemed reasonable b^ the Recla¬ 
mation Service official in charge of the project shall be made for 
losses of water after passing the point of measurement. 

The applicant hereby agrees on behalf of himself, his heirs, admin¬ 
istrators, and assigns to pay for said water right the esiimated cost 
of construction as fixed by the Secretary of the Interior, namely, 
the sum of $52.00 per acre for forty acres of irrigable land, in not 
more than ten (10) annual installments, and to pay projnptly when 
due the annual installments and the operation and ijnaintenance 
charges duly assessed against said land on account of | said water 
right, each and all of which installments and operation and mainte¬ 
nance charges are hereby made and shall be a lien against the above- 
described premises, such liens attaching immediately upon the exe¬ 
cution hereof and being enforcible as to each and every installments, 
or charge, or portion thereof at such time as the same snail become 
due in pursuance of public notice issued by the Secrepary of the 
Interior. j 

It is further agreed and provided that such lien orj liens shall 
have the full force and effect of a mortgage or d(jed of trust 
55 and vest in the United States all the rights and po wers which 
might be exercised and all benefits which might be claimed 
by the mortgagee in a real-estate mortgage given to seci^re payment 
of a loan or debt, including the right of foreclosure by dr on behalf 
of the United States in any court of competent jurisdict ion and the 
applicant grants to the United States or its transferee al][ the rights, 
powers, and authority in and over the above-described premises which 
might be exercised by the trustee named in a deed or trust given to 
secure the payment of a loan or debt. 

The applicant further agrees and binds himself, his hei rs, adminis¬ 
trators, and assigns to pay all taxes and other liens and encumbrances 
which are now or may hereafter (during the life of the j lien herein 
given to the United States) become a superior lien or encumbrance to 
that of the United States, and if the applicant, his administrators, ex¬ 
ecutors, heirs, or assigns fail to pay any such tax, lien, or e]|icumbrance 
when due, the United States may pay the same and add ^he amount 
thereof to the lien held by the United States under this agreement and 
recover the same. I 
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It is further agreed that upon failure of the applicant to comply 
vrith the terms of said Reclamation Act and the regulations there¬ 
under, this application shall be subject to cancellation by the Secre¬ 
tary of the Interior, with the forfeiture of all rights acquired there¬ 
under and of all payments made thereon. 

This application must bear the certificate, as hereto attached, of 
the water users’ association under this project, which has entered into 
contract with the Secretary of the Interior, and the liens which the 
United States holds against the above-described land for the payment 
of the building and operation and maintenance charges, may be en¬ 
forced, at the option of the United States, either directly by the United 
States or through the medium of the water users’ association. 

If the Secretary of the Interior has made no contract with a water 
users’ association under this project, the applicant agrees to file, upon 
his direction, evidence of membershiy) in the w’ater users’ association 
organized under the said project; in default of which this application 
shall be subject to cancellation by the Secretary of the Interior, with 
the forfeiture of all rights acquired thereunder and of all payments 
made thereon. 

And, being duly sworn, the applicant further deposes and says that 
the post-office address of the undersigned is Mabton, Washington; 
that the undersigned is a bona fide resident upon said land (or an 
occupant thereof, residing in the neighborhood, namely, upon section 
31, township 9, range 23 E., W. meridian, a distance in a direct line of 

_miles therefrom); that the undersigned holds the following 

interest in the said tract: Deed as duly shown upon the records of 
Yakima County, Washington; that no other application, now uncan¬ 
celed, has been made for a water right under said act of Congress, ap¬ 
purtenant to land now owned or claimed by the undersigned, except as 

follows: Application no._,_project,_, of_for 

_, section_, township_, range_,_merid¬ 
ian, an area of_acres and containing_acres of irrigable 

land, as determined b}^ the Secretary of the Interior; and that the 
present application is made in behalf of the undersigned and 
56 not at the instance or for tre benefit of any other person or any 
association or corporation, either directly or indirectly. No 
Member of or Delegate to Congress, or resident commissioners, after 
his election or appointment or either before or after he has qualified 
and during his continuance in office, and no officer, agent, or employee 
of the Government shall be admitted to any share or part of this con¬ 
tract or agreement, or to any benefit to arise thereupon. Nothing how¬ 
ever, herein contained shall be construed to extend to any incorporated 
company, where such contract or agreement is made for the general 
benefit of such incorporation or company, as provided in section 116 
of the act of Congress approved March 4,1909 (35 Stat. 1109). 

It is further understood and agreed that if the interest of the 
applicant in said land shall cease and said interest shall be held by 
a party who is not qualified to apply for or hold a water right under 
the provisions of the Reclamation Act, this application shall be sub¬ 
ject to cancellation by the Secretary of the Interior, with the for¬ 
feiture of all rights acquired thereunder and of all payments made 
thereon. 
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It is further understood and agreed that the evidence or owner¬ 
ship of this water right shall not be issued by the Ujnited States 
unless fee-simple title to said land is vested in the appjlicant, or in 
a qualified assignee thereof, whose aggregate water rights under the 
said Reclamation Act shall not exceed one hundred anq sixty acres, 
or the maximum limit of area fixed by the Secretary ^f the Inte¬ 
rior, at the time when final payment hereon is due, ih default of 
which this application shall be subject to cancellation !by the Sec¬ 
retary of the Interior, with the forfeiture of all righti thereunder 
and of all moneys paid thereon. ! 

(Sgd.) Agnes E. Phillips, 

(Sgd.) T. S. Phiixip^, 

]^'p'plica7d, 

i 

ACKNOWLEDGMENT ! 

State of Washington, | 

County of -; j 

I, G. W. Paswater, a notary public in and for the Sta|^ aforesaid, 
do hereby certify that on this 15 day of April, 1912|, personally 
appeared before me Agnes E. Phillips & T. S. Phillibs, her hus¬ 
band, to me known to be the individuals described in and who exe¬ 
cuted the within and foregoing instrument and acknovdedged that 
they signed and sealed the instrument of writing as their free and 
voluntary act and deed for the uses and purposes thereiri mentioned. 

In witness whereof, I have hereunto set my hand affixed my offi¬ 
cial seal the day and year in this certificate first above written. 
[seal] (Sgd.) G. W. Paswater, 

Notary Public in and for State aforesaid^ residing at Mabton. 
My commission expires Dec. 28, 1913. | 

The above application must be signed and sealed in duplicate, 
acknowledged before a duly authorized officer in the manner pro¬ 
vided by local law, and duly recorded in the records or the county 
in which the lands are situated. ! 

57 Filed in the United States land office at North Yakima, 
Washington, and accepted May 18, 1912, on behalf of the 
United States. 

(Sgd.) Harry Y. Saint, Register. 

If the Secretary of the Interior has entered into a contract with 
a water users’ association under the project, the folow^ing certifi¬ 
cate must be filled out: | 

I 

I 

_L_, 191__ 

I hereby certify that the applicant for this water rig|it has duly 
subscribed (or is the successor in interest of one who has [subscribed) 
for the stock of this association for the lands described herein, 
and that all assessments levied against said stock by said| association 
have been fully paid up to date. j 

[corporate seal] --, 

Secretary _ "Water Users'^ Association. 
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OATH OF DISINTERESTEDNESS 

(Section 3745, U. S. Revised Statutes) 

I do solemnly swear that the copy of contract hereunto annexed 
is an exact copy of contract made by me personally with Agnes E. 
Phillips and T. S. Phillips, her husband, that I made the same 
fairly, without any benefit or advantage to myself, or allowing any 
such benefit or advantage corruptly to the said Agnes E. Phillips 
and T. S. Phillips, her husband, or any other person; and that the 
papers accompanying include all those relating to the said contract, 
as required by the statute in such case made and provided. 

(Sgd.) Harry Y. Saint, Register, 

Sworn to and subscribed before me at North Yakima, Washington, 
this 18th day of May, 1912. 

(Sgd.) A. C. Steinman, Receiver, 

58 Exhibit D 

GENERAL PUBLIC NOTICE FOR ALL RECLAMATION PROJECTS 

Department of the Interior, 

"W ashing ton,, Septemher 21^,, 1911^, 

1 . In pursuance of the provisions of the Reclamation Extension 
Act of August 13,1914 (Public, No. 170), notice is hereby given that 
the charges for a water right for lands under the several projects and 
units thereof for which public notice or notices have heretofore 
issued are of two kinds: (1) A charge per irrigable acre for the 
building of the irrigation system termed as construction charge; (2) 
an annual charge for each acre-foot of water delivered, payable at 
such time as may hereafter be fixed, for the operation and mainte¬ 
nance of the project or a unit thereof. Each acre of irrigable land, 
whether irrigated or not, will be charged with a minimum operation 
and maintenance charge based upon the charges for delivery of not 
less than one acre-foot of water. 

2 . The amount of the construction charge per irrigable acre for 
lands for which entry under the provisions of the Reclamation Act 
of June 17, 1902 (32 Stat. 3*88), or water-right application has here¬ 
tofore been made, shall be the amount fixed in the several public 
notices heretofore issued for the respective lands and therein termed 

the building charge ”, and will not be increased, except as provided 
in said Reclamation Extension Act. 

3. Any person whose land or entry has heretofore become subject 
to the terms and conditions of the reclamation law may secure the 
benefits of the extension of the period of payments, provided for in 
the said Reclamation Extension Act, by notifying the Secretary of 
the Interior of his acceptance of all the terms and conditions of said 
act. Such notice of acceptance shall be in the form prescribed by 
the Secretary, and may be obtained from the project manager on 
application. Such acceptance must be filed with the project manager 
within six' (6) months from the date of this public notice. The con¬ 
struction charge, for the lands or entries of persons so accepting the 
benefits of the period of extension, or so much thereof as may remain 
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unpaid at the time of the filing said notice of acceptanjje, must be 
paid in not more than twenty (20) annual instalment^; the first 
of which instalments will be due December 1,1914. The first four of 
such annual instalments shall be each two (2) per centi^ni and the 
next two instalments each four (4) per centum and thej remaining 
fourteen instalments each six (6) per centum of the said construction 
charge, or of the portion thereof remaining unpaid at the time of 
filing said notice of acceptance as the case may be. The whole or 
any part of the construction charge may be paid within iny shorter 
period than 20 years if so desired. | 

4. The method of determining the annual operation a^d mainte¬ 
nance charge, the penalties for failure to pay the construction 
59 charges and the operation and maintenance charge^ when due, 
the reclamation requirements, and the discount alloT^ed for pre¬ 
payment of the operation and maintenance charges arei prescribed 
by the said Reclamation Extension Act. j 

Franklin K. L|ane, 
Secretary of t}ie\ Interior. 


Exhibit E 


December 


My Dear Mr. President: 


11, 1930. 


The acts of Congress of March 7, 1928 (45 Stat. 200, 228, and of 
March 4, 1929, 45 Stat. 1562, 1592), make appropriationsjof $500,000 
and $1,000,000, respectively, for ithe construction of Cle Elum Dam, 
Yakima project. By act of May 14, 1930, 46 Stat. 27^9, 308, the 
unexpended balances of these appropriations were made available 
during the fiscal year 1931. 

Section 4 of the act of June 25, 1910, provides, in effect!, that after 
the date of that act no irrigation project to be constructed under the 
act of June 17, 1902, 32 Stat. 388, and amendatory acts shall be 
undertaken until the project shall have been recommended by the Sec¬ 
retary of the Interior and approved by the direct order of the 
President. 

Subsection B, section 4, of the act of December 5, 1924 (43 Stat. 
702), provides as follows: 

“That no new project or new division of a project s]ball be ap¬ 
proved for construction or estimates submitted therefor \)y the Sec¬ 
retary until information in detail shall be secured by him!concerning 
the water supply, the engineering features, the cost of c(j)nstruction, 
land prices, and the probable cost of development, and hel shall have 
made a finding in writing that it is feasible, that it is adaptable for 
actual settlement and farm homes, and that it will probably return 
the cost thereof to the United States.” j 

As the sixth and last of a series of dams for regulating iind storing 
the waters of the Yakima River and tributaries, it is proposed to 
construct an earth- and gravel-fill storage dam located on the Cle 
Elum River, a tributary of the Yakima River. This dam is to have 
a maximum height of about 125 feet, a crest length of 700 feet, and 
a volume of about 450,000 cubic yar^ of material, forming a reser¬ 
voir with an area of 4,680 acres for storage of 435,000 icre-feet of 
water for the irrigation of lands under the Yakima prt^ject. The 
cost of the storage dam is estimated at $2,800,000, of the reservoir 
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right-of-way $300,000, and of flowage rights and contingencies 
$400,000, making the total estimated cost $3,500,000. This constitutes 
a part of the storage system of the project, the total actual and esti¬ 
mated cost of which fs $11,558,000. Of this amount the return of 
$6,996,000 is guaranteed under existing contracts, leaving a bal¬ 
ance of $4,562,000, the repayment of which will be provided 

60 for as follows: Five hundred eighty thousand dollars is to be 
repaid by the Wapato Indian Keservation, $1,000,000 by 

rentals from the Sunnyside division of the Yakima project, and the 
remainder by the Roza and Kennewick divisions of the project. 

The development is believed to be feasible, the project is adaptable 
for actual settlement and farm homes, and the cost of construction 
of the dam will in all probability be returned to the United States. 

It is recommended that this work be approved, and that the neces¬ 
sary authority be issued to this Department to make contracts for 
the" construction of the dam and to proceed with the work. 

Very truly yours, 

(Signed) Ray Lymax Wilbur. 

Exhibit F 

October 17, 1930. 

NOTICE AND RULES AND REGULATIONS AS TO WATER DELIVERIES IN THE 

SUNNYSIDE VALLEY IRRIGATION DISTRICT FOR THE YEAR 15).31 AND SUB¬ 
SEQUENT YEAHS AND DETERMINATION OF AMOUNT OF WATER REQUIRED 

The water applications and water-right contracts which determine 
the limit of the individual water rights in the Sunnyside Valley Irri¬ 
gation District provide in most cases— 

(A) For the delivery of three (3) acre-feet of water or so much 
thereof as is necessary for beneficial use in years of ordinary run-off 
in Yakima River, with a provision for a pro rata reduction in years 
of unusual drought or low water. 

(B) Some of such application or cotnracts provide for delivery of 
3 acre-feet subject to a proviso, “ that the amount of water furnished 
shall be limited to the amount beneficially used upon said lands.” 

(C) Still other applications or contracts provide for delivery of 
3 acre-feet per annum per acre, ‘‘or as much more water as will be 
required to successfully irrigate the land, the amount so required to 
be determined by the authorized agent of the United States ” and 
subject to the proviso “ that the amount of water furnished shall be 
limited to the amount beneficially used upon such lands ” and the fur¬ 
ther provision “that the United States shall not be responsible for 
the failure to supply water under this contract caused by insufficient 
supply of water in Yakima River due to hostile diversion or unusual 

drought.” 

61 The amount of water required to grow a successful crop 
depends largely upon the amount of labor and money ex¬ 
pended in preparing the land, providing equipment for economical 
use of water and caring for the water to avoid waste. Cheap 
storage sites are available on the Yakima River, particularly at Lake 
Cle Elum, and it may be cheaper to provide additional storage than 
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to provide the necessary labor and equipment to secure in economi¬ 
cal use of water. If the purchase of additional storage is pre¬ 
ferred to strict economy in the use of the existing water supply, the 
opportunity is available to provide additional storage b}^ participa¬ 
tion in the construction of another reservoir. 

Owing to the fact that the canal system of the Kittit^as division 
of the Yakima project has not heretofore been completed and the 
lands of that division have not heretofore been ready to use the 
stored water to which they are entitled, it has been possible to allow 
the water users of the Sunnyside Valley Irrigation District the 
temporary use of water in excess of the amounts speci&d in their 
respective contracts and water applications, but the Kittiias division 
is now beginning the use of the water to wdiich it is entjtled under 
the contract between the Kittitas Reclamation, Distri(|;t and the 
United States, and it has now become necessary to limit water de¬ 
liveries in the Sunnyside Valley Irrigation District to the amounts 
specified in the contracts and water applications applicable to the 
lands of that district. 

In order that all water users in the Sunnyside Valley Irrigation 
District may know* in advance that economy in the use ofl water will 
hereafter be necessary, and be prepared to take care of th^ w’ater and 
use it to the best advantage, notice is hereby given thajt as to all 
lands except those above referred to in paragraph (C), jduring the 
year 1931 and subsequent years, until further notice, watei* deliveries 
in that district will be limited to three (3) acre-feet p^r irritable 
acre per j^ear as specified in the said contracts and applications, 
except in years of unusual drought or low w’ater when j it will be 
necessary To limit deliveries to a somewhat smaller amofint as pro¬ 
vided for in said contracts applicable to the lands of tlie district; 
provided, however, that so long as there is surplus stqred water 
available not required to meet the contract obligations of die United 
States to other parties, water in excess of three acre-feet may be 
rented by water users of the Sunnyside Valley Irrigation District 
of the classes referred to above as “A” and ‘‘B” whose rights are 
limited under their applications and contracts to 3 acre-feet. The 
water rental charge for such extra water in excess of 3 acr4-feet, used 
during the irrigation season of 1931, will be one dollarj and fifty 
cents ($1.50) per acre-foot, and the rental rate will be Announced 
annually for subsequent seasons. All money collected for the rental 
of such extra water will be applied toward the payment of the 
unsecured portion of the construction costs of the reservoir system 
of the Yakima project. 

The determination “ by the authorized agent of the Unit<id States ” 
of the amount of water required to successfully irrigate ” the 
lands subject to the above quoted clause referred to in paragraph C 
will be made during the year 1931 and deliveries to such lands in 
193*2 and subsequent years will be governed by such determination 
except in years of unusual drought or low w’ater when lit will be 
necessary to limit deliveries to a somewhat smaller amouKt as pro¬ 
vided for in said contracts applicable to such lands. I 

(Signed) John H. EdwaW, 
Assista7it Secretary of the interior. 
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62 


60865. (No. 31) 

I 

United States Department of the Interior, Bureau of Keclama- 

TION, SuNNYSIDE DIVISION, YaKIMA PROJECT 
PUBLIC NOTICE OF ANNUAL OPERATION AND MAINTENANCE CHARGES 

(Act of June IT, 1902, 32 Stat. 388, as amended or supplemented) 


Washington, D. C., Fehruciry 19^ 1932. 

1. O'peratiori and Tnaintenance char'ges for fro feet lands. —For 
the purpose of equitably determining operation and maintenance 
charges for the lands of the Sunnyside division, Yakima project, 
Washington, notice is her-eby given that for the irrigation season of 
1932, and thereafter until further notice, each acre of irrigable land 
subject to pqblic notice rates in said division, whether water is used 
or not, shall be charged with a minimum operation and maintenance 
charge of one dollar and fifty cents ($1.50), which will permit deliv¬ 
ery of not more than the amounts per irrigable acre to which such 
lands are entitled under notice and regulations of the Secretary, dated 
October 17, 1930, and in accordance with the following schedule per 
irrigable acre: 

Monthly schedule of deliveries 


April_— 

May—— 

Juue_ 

July_ 

August- 

September. 
October_ 


13.3 percent. 
15.0 
IS. 3 

15. 3 

16. 7 
11. 7 

6.7 


The above deliveries will be contingent on beneficial use, as deter¬ 
mined by the i)roject superintendent. 

2. C 'harges for water rental for lands subject to fubUc notice .— 
The lands of the Sunnyside division, Yakima project, Washington, 
under public notice, have been divided by the Sunnyside Valley 
Irrigation District into three classes, according to water require¬ 
ments, namely, (a), (b), and (c), and a map showing such classifica¬ 
tion is on file in the office of the project superintendent and in the 
office of the irrigation district. For additional water (if available 
from either storage or natural flow) delivered during the months of 
June, July, and August in excess of the monthly schedule of the 
preceding paragraph, the rental charge, as provided in notice of 
October 17, 1930, will be as follows: 

Class A—$1.50 per acre-foot. 

Class B— .75 per acre-foot. 

Class C— .50 per acre-foot. 

When available, water in excess of this schedule will be delivered 
during the other months of the season without extra charge. 

63 3. Charges for rental water for lands under supplemental 

water-right contracts .—For lands receiving water under said 
division of said project, by virtue of certain supplemental water- 
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right contracts with the United States, under the provisil^ns of which 
a minimum operation and maintenance charge is fixed which permits 
the delivery of amounts of water, determined in accordance with 
the public notice of October 17, 1930, a rental charge of one and 
50/100 dollars ($1.50) per acre-foot for additional wat^r (if avail¬ 
able from storage or natural flow) delivered during .each of the 
months of June, July, and August in excess of the said determined 
amounts will be made. When available, water in excess of the 
determined amounts will be delivered during the other months of 
the season without extra charge. ' 

4. 'Water-rental charges for lands outside the projecti —^For water 
which may be furnished lands outside the limits of the isaid division 
of said project the charge shall be one dollar ($1.00) ter acre-foot 
for the irrigation season of 1932, and thereafter until further notice. 

5. Water rights secured with lands, the title to which has passed 
to the several irrigation districts and the farming of which is now 
abandoned, may be used upon types or classes of land specified by 
the irrigation districts, under approved rules and regulktions, where 
the same is not now covered by district contract, such designation to 
be made within thirty (30) days after date of this puldlic notice. 

6. Time of payment. —^All water charges announced herein are due 
and payable on December 31, following the irrigation] season. 

Jos. M. l)lXON, 

First Assistant\ Secretary. 

64 Motion to dismiss 

Filed June 7, 1935 | 

i 

4c # 4c Jic 9|c 9|( :|c 

Comes now Harold L. Ickes, Secretary of the Interioi-, the defend¬ 
ant in the above-entitled cause, and moves to dismiss the above- 
entitled cause and the plaintiff’s amended bill of comjjlaint in said 
cause upon each and every of the following grounds: j 

1. That the defendant has no individual interest ifi the contro¬ 

versy, and the relief sought against him is in his ofl5)Cial capacity 
only, as a representative of the Government, which afone is to h& 
affected by any decree herein, wherefore this suit, as nianifest upon 
the face of the amended bill of con^laint, is essentially and sub¬ 
stantially a suit against the United States, beyond the jurisdiction 
of the court. ! 

2. That the amended bill of complaint and the exhibits attached 

thereto and made a part thereof show that tliis suit ife brought on 
contracts to which the United States is a party and th^t the decree 
prayed for would affect .the interest of the United State^ in said con¬ 
tracts and the property of the United States, whereoJ^ the court is 

without jurisdiction. I 

3. That it is manifest, upon the face of the amended bill of com¬ 

plaint, that the plaintiff seeks, in substance and effect,] a decree for 

specific performance by the United States of alleged obliga- 

65 tions under its contracts, whereof the courtj is without 

jurisdiction. j 
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4. That it appears by the amended bill of complaint that the plain¬ 
tiff has a plain, adequate, and complete remedy at law, if he has any 
right. 

5. That it is manifest, upon the face of the amended bill of com¬ 
plaint, that the relief prayed for therein would necessarily involve 
continued and,detailed supervision by this court, for a long and in¬ 
definite j)eriod, of the performance of contract duties that require 
the exercise of personal judgment and technical skill, wherefore 
said bill lacks equity. 

Wherefore, the defendant, Harold L. Ickes, Secretarv of the In- 
terior, prays that the above-entitled cause be dismissed, that the 
amended bill of complaint in said cause be dismissed, and that he 
be permitted to go hence without day, be for nothing held and re¬ 
cover of the plaintiff his costs. 

Nathan K. Margold, 

Solicitor^ Department of the Interior, 

J. Kennard Cheadle. 

AsH^lstant Solicitor^ Department of the Intemor 

Howard R. Stinson, 

Assistant Solicitor^ Department of the Interior. 

Attorneys for Defendant. 

Service accepted and copy received June 7th, 1935. 

Stephen E. Chaffee, 

One of Attys. for Plff. 

66 Memorandum Opinion 

Filed June 14,1935 

:fe :ic He ^ 

In sustaining the motions in these cases for leave to file the 
amended bills accompanying the motions I necessarily considered the 
questions raised by the motions to dismiss. 

My opinion has not been changed by the argument and briefs 
in behalf of the motions, and the motions to dismiss will be over¬ 
ruled, with leave to the defendant to answer within thirty days. 

Bailey, J. 

67 Order denying motion to dismiss amended hill of complaint 

Filed June 24, 1935 

« * 4c 4c * ♦ ♦ 

The above-entitled cause coming on to be further heard on de¬ 
fendant’s motion to dismiss the amended bill of complaint herein, 
and the parties thereto having appeared in open court by their 
respective attorneys, and the arguments of said attorneys on said 
motion having been heard, the matter having been submitted, and 
the court being fully advised in the premises, and having denied 
said motiop to dismiss; it is hereby 

Ordered, adjudged, and decreed this 24th day of June 1935 that 
the defendant’s motion to dismiss plaintiff’s amended bill of com- 
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j 

plaint be, and the same is hereby, denied, with leave to th^ defendant 
to answer within thirty days. 

^ V I 

Jexnixgs Bailey, Justice. 

68 From the foregoing order the defendant, by his attorney of 
record in open court, notes a petition to the United States 

Court of Ap 2 )eals for the District of Columbia for the allowance of 
a special appeal; whereupon it is hereby further ordered that fur¬ 
ther proceedings in this cause be stayed pending disposi tion of the 
aforesaid petition for a special appeal; and if said petition be 
granted, then pending disj^osition of the special appeal. If said 
petition or said special appeal be finally decided adversely to the 
defendant herein, the defendant shall have leave to answer within 
thirty days from such final decision. 

Jennings Bailed, Justice. 
Acceptable as to form: No objection: 

Preston B. Kavanagh, 

One of attorneys for 'plaintiff. 

69 Order of Court of Appeals allotcing special a/p'i^eal 

Filed July 23, 1935 | 

United States Court of Appeals for the District of Columbia 
No. 2463, Original. April term, 1935 | 

Equity 57740 j 

Harold L. Ickes, Secretary of the Interior, PETijrioNER, 

I 

I 

m. j 

Jacob F. Ottmuller ! 

1 

I 

On consideration of the petition for the allowance df a special 
appeal in the above entitled cause from the order of the Supreme 
Court of the District of Columbia entered therein on Ju^e 24, 1935, 
by Mr. Justice Jennings Bailey, | 

It is ordered by the court that the petition be and ij: is hereby 
granted and a special appeal allowed as prayed. j 

Per Mr. Chief Justice Martin. 

July 22, 1935. 

A true copy. 

Test: 

Henry W. Hodges, Clerk. 

By Moncure Burke, Deputy clerk. 


[seal] 
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70 Assignment of errors 

Filed July 26, 1935 

:|e He * V * 4: 

Now comes the defendant, Harold L. Ickes, Secretary of the Inte¬ 
rior, by his attorneys, and assigns as errors of the Supreme Court of 
the District of Columbia in the above-entitled cause the following: 

1. The court erred in denying defendant’s motion to dismiss the 
amended bill of complaint. 

2. The court erred in signing and entering the order denying the 
motion to dismiss the amended bill of complaint. 

3. The court erred in holding that the suit of plaintiff was not 
brought against the United States. 

4. The court erred in not granting the motion to dismiss the 
amended bill of complaint and in not dismissing the amended bill of 
complaint fo^ lack of jurisdiction. 

5. The court erred in not holding that the defendant has no indi¬ 
vidual interest in the controversy and that the relief sought against 
him is in his official capacity only, as an officer of the United States, 
which alone is to be affected by any decree herein, wherefore the 
suit, as manifest upon the face of the amended bill of complaint, 
is essentially and substantially a suit against the United States, be¬ 
yond the jurisdiction of the court. 

71 6. The court erred in not holding that the amended bill of 
complaint and the exhibits attached thereto and made a part 

thereof show that the suit is brought on contracts to which the United 
States is a party and that the decree prayed for would effect the 
interests of the United States in said contracts and the property of 
the United States, wherefore the court is without jurisdiction. 

7. The court erred in not holding that the amended bill of com¬ 
plaint prays, in substance and effect, for a decree for specific per¬ 
formance by the United States of alleged obligations under its con¬ 
tracts, whereof the court is without jurisdiction. 

8. The court erred in not holding that it appears by the amended 
bill of complaint that the plaintiff' has a plain, adequate, and com¬ 
plete remedy at law, if he has any right. 

9. The court erred in not holding that the relief prayed for in 
the amended bill of complaint would necessarily involve continued 
and detailed supervision by this court, for a long and indefinite 
period, of the performance .of contract duties that require the 
exercise of personal judgment and technical skill, wherefore said bill 
lacks equity. 

Nathan K. Margold, 

Solicitor, Department of the Interior, 
Frederick Berxats Wiener, 

Assistant Solicitor, Department of the Interior, 
Jackson E. Price, 

Assistant Solicitor, Department of the Interior, 

' Attorneys for the Defendant, 
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Service of a copy of the above assignment of errors acknowledged 
this 26th day of July 1935. 

Preston B. ICava^agh, 

One of the attorneys for th^ plaintiff. 

I 

72 MeTworandwm j 

I 

August 13, 1935 j 

1 

Time to file transcript of record in Court of Appeals extended 

to September 16, 1935. j 

1 

73 Designation of record 

Filed July 26, 1935 ! 


* ♦ * ♦ * • I • 

The court will please prepare a transcript of the record in the 
above-entitled cause and include therein the following:! 

1. Bill of complaint. | 

2. Order of the court permitting amendment to the l|)ill of com- 

plaint. I 

3. Amendment to bill of complaint. | 

4. Motion to dismiss bill of complaint, as amended. 

5. Memorandum opinion of Mr. Justice Bailey granting motion 
to dismiss bill of complaint, as amended. 

6. Order of the court granting motion to dismiss and dismissing 
bill of complaint, as amended. 

7. Motion for leave to amend. 

8. Memorandum opinion of Mr. Justice Bailey grantjing motion 

for leave to amend. | 

9. Order granting motion for leave to amend and | permitting 

plaintiff to file proposed amended bill of complaint. i 

10. Amended bill of complaint. 1 

11. Motion to dismiss amended bill of complaint. j 

12. Memorandum opinion of Mr. Justice Bailey overruling motion 

to dismiss amended bill of complaint. 1 

13. Order denying motion to dismiss amended bi^ of com¬ 
plaint. I 

74 14. Order showing allowance of special appeal biy Court of 

Appeals. I 

15. Assignment of errors. 

16. This designation. I 


Nathan R. Margold, I 

Solicitor^ Department of the Int^or^ 
Frederick Bernays Wiener j 
Assistarvt Solicitor. Department of the Interior. 
Jackson E. Price, 

Assistant Solicitor^ Department of the Interior. 

Attorneys for the Defendant. 

Service of a copy of the above designation of record aclJnowledged 
this 26th day of July 1935. 

Prestion B. KavanI^gh, 

One of the attorneys for the 'plaintiff. 
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75 Supreme Court of the District of Columbia 

United States of America, 

DistHct of Colvmibia^ ss: 

I, Frank E. jCunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 74 both inclusive, to be a true and correct transcript of the rec¬ 
ord, according; to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause. No. 57740 in Equity, wherein 
Jacob F, Ottmuller is plaintiff and Harold L. Ickes, Secretary of the 
Interior, is defendant, as the same remains upon the files and of 
record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
4th day of September, 1935. 

[silvl] Frank E. Cunningham, Clerk. 

By Chas. B. Coflin, Assistant Clerk. 

i 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6543. Harold L. Ickes, Secretary of the Interior, appellant, vs. 
Jacob F. Ottmuller. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Sept. 5, 1935. Henry W. Hodges, clerk, 
clerk. 
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STATEMENT OF THE CASE 

These are three special appeals by the Secretary 
of the Interior, Harold L. Ickes, from orders of 
the Supreme ' Court of the District of Columbia 
which denied his motions to dismiss amended bills 
in equity brought to compel him to enforce, in the 
manner claimed correct by appellees, water right 
applications and contracts made to and with the 
United States by the appellees, in respect of water 
rights claimed by them in the Sunnyside Unit of 
the Yakima Project, a Federal reclamation project 
in the State of Washington. 

A motion to consolidate the three appeals for 
argument, with leave to file one brief covering the 
three cases, was granted by this Court on October 
12,1935. 

THE FACTS 

Pursuant to the terms of the Reclamation Law 
(Act of June 17, 1902, 32 Stat. 328, as amended; 
U. S. C. [1934 ed.], tit. 43, chap. 12), the United 
States undertook the construction and operation 
of the Yakima Project, and acting under said law 
and the laws of the State of Washington the 
United States purchased from the Washington 
Irrigation Company the Sunnyside Canal, water 
appropriations, and irrigation system used in con¬ 
nection therewith (Amended BiU, Par. II, Fox 
case, R. p. 30; Amended Bill, Par. Ill, Parks case, 
R. p. 23; Amended Bill, Par. II, Ottmuller case. 
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R. p. 23). The United States also made 'vyater 
appropriations from the Yakima River system, 
pursuant to express provision therefor in the laws 

I 

of the State of Washington, and provided steerage 
for these appropriated waters in reservoirs con¬ 
structed, owned, and operated by the United S|:ates 
(Washington Session Laws 1905, ch. 88, p. |180; 
Remington’s Revised Statutes of Washington, 
Secs. 7408-7415). i 

This Court will take judicial notice of the ^V^ash- 
ington statute; the Courts of the United States 
take judicial notice of the laws of the several 
States, CJieever v. Wilson, 9 Wall. 108, 121 (|Dec. 
T. 1869), and the Courts of the District of Colum¬ 
bia are United States Courts. O^DonoghiM v. 
United States, 289 U. S. 516 (1933); Act c 
7,1934, ch. 426, 48 Stat. 926. 

Before the owners of the lands within the I 
side Unit of the Yakima Project now held 
appellees herein could procure water for the 
tion of said lands, it was necessary that they execute 
and deliver to the United States water right aj^pli- 
cations or supplemental water right contiacts 
(Amended Bill, Par. VI, Exhs. B, C, D, Fox <iase, 
R. pp. 31, 16,19, 22; Amended Bill, Par. VI, Exh. 
B, Parks case, R. pp. 24, 14; Amended Bill, Par. 
VI, Exh. B, Ottmuller case, R. pp. 25, 34). | By 
virtue of these water right applications and supple¬ 
mental water right contracts, appellees purchased 

I 

rights to receive water from the United States.l 
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It is appellant’s contention that the several water 
right applications are contracts in legal effect and 
contemplation, and discussion in support of this 
view appears below. Reference in the statement of 
facts to ‘^applications” as distinguished from “con¬ 
tracts” is not to be taken as an admission or sug¬ 
gestion on the part of appellant that there is a legal 
distinction between the two, but is done simply to 
avoid the insertion of improperly argumentative 
material in this statement of facts. 

Subsequent to the date of the original applica¬ 
tions and contracts, on October 17, 1930, the Secre¬ 
tary of the Interior issued a notice which pointed 
out that, although by reason of the noncompletion 
of the Kittitas Division of the Yakima Project, it 
had previously been possible to allow the water 
users of the Sunnyside Unit the temporary use of 
water in excess of the amounts specified in their 
respective contracts and water applications, it had 
now become necessary, by reason of the completion 
of the Kittitas Division, to limit deliveries in the 
Sunnyside Unit to the amounts actually specified 
in the contracts and applications relating to lands 
in that Unit. Water in excess of those amounts 
which might be required by such users would be 
available at a stated water rental. 

This ncrtice is set out as an exhibit attached to 
the amended bill in each case (Exh. P, Fox case, 
R. p. 43; Exh. E, Parks case, R. p. 34; Exh. P, OtU 
muller case, R. p. 40). 
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The real controversy here between the parties— 
not necessarily the basic issue in the case, ad will 
appear below—is whether the limited water 
eries available to the several appellees hereiiji are 
based upon a correct interpretation of the applica¬ 
tions and contracts in suit. | 

In the Fox case, No. 6541, the measure of the 

i 

water right purchased by appellees’ predecessors 

in title is stated in these terms in the several ajppli- 

1 

cations: 


2. The measure of the water right for 


said 

land is that quantity of water which sh4ll be 
beneficially used for the irrigation thereof, 
but in no case exceeding the share prcjpor- 
tionate to irrigable acreage, of the water [sup¬ 
ply actually available as determined b}f the 
project manager or other proper ofScdr of 
the United States, or of its successors in the 
control of the project, during the irriga tion 


season for the irrigation of lands under 


said 


unit. If measuring devices are not installed 
at the land the amount of water delivered 
shall be determined by the Reclamation 
Service official in charge of the proje<5t, a 
reasonable allowance being made for losses 
of water after passing the point of measure¬ 
ment. i 

iFox case, Exh. B, E. p. 16; Exh. C, R. p. 19; ]^xh. 
D, R. p. 22). This is the type of application re¬ 
ferred to in paragraph (B) of the notice refejrred 
to above. ! 
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Appellees in the Fox case allege that the water 
right acquired under the language just set out en¬ 
titles them to 4.84 acre-feet of water per acre per 
annum (Amended Bill, Pars. VII, VIII, X, Fox 
case, R. pp. 32, 33). The Secretary’s notice and 
action taken thereunder limited deliveries under 
the applications in question to 3 acre-feet per acre 
per annum (Amended Bill, Par. XV, Fox case, 
R. pp. 34-35). 

In the Parks case. No. 6542, the measure of the 
supplemental \vater right purchased by appellees’ 
predecessors in title is fixed by the following arti¬ 
cles in the water right contract: 

8. The amount of water to be furnished 
hereunder shall be three acre-feet of water 
per annum per acre measured at the land, or 
as much more water as will be required to 
successfully irrigate the land, the amount 
so required to be determined by the author¬ 
ized agent of the United States, and the 
water shall be used only to irrigate said 
lands and for domestic purposes incident 
thereto; provided, that the amount of water 
furnished shall be limited to the amount ben¬ 
eficially used upon such lands. 

9. It is further understood and agreed 
that the party of the second part wiU con¬ 
form to the rules and regulations concerning 
the distribution and measurement of water 
and the construction, operation, and mainte¬ 
nance of laterals now or hereafter adopted 
for the project. 
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10. It is further expressly understood that 
the United States shall not be responsible for 
the failure to supply water under this | con¬ 
tract, caused by insufficient supply of \|ater 
in the Yakima River due to hostile diveifsion 
or unusual drought, nor for damage caused 
by floods, acts of hostility, or unavoi4able 
accidents. I 

I 

(Parks case, Exh. B, R. p. 16). This is the type 
of application referred to in paragraph (C) oi the 
Secretary’s notice referred to above. | 

Appellees in the Parks case allege that the T\fater 
right acquired under the articles quoted above en¬ 
titles them to 6 acre-feet of water per acre per an¬ 
num (Amended Bill, Pars. VII, VIII, X, Parks 
case, R. pp. 24, 25). Enforcement of the Sescre- 
tarv’s order limits deliveries of water under this 
contract to 3.5 acre-feet per acre per amfium 
(Amended Bill, Par. XV, Parks case, R. p. 27). 

In the Ottmuller case. No. 6543, the measure of 
the water right purchased by appellee’s predeces¬ 
sors in title is stated as follows in the water right 
application there in suit: 

The quantity of water to be furnished 
hereunder shall be 3 acre-feet of water per 
annum per acre of irrigable land, as afore¬ 
said, measured at the land; or so much there¬ 
of as shall constitute the proportionate sljare 
per acre from the water supply actually 
available for the lands under said project; 
provided, that the supply furnished shall be 


I 

I 
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limited to the amount of water beneficially 
used oh said irrigable land; provided, how¬ 
ever, that if measuring devices are not in¬ 
stalled at the land, an increase deemed rea¬ 
sonable by the Reclamation Service official 
in charge of the project shall be made for 
losses of water after passing the point of 
measurement. 

(OttmuUer case, Exh. C, R. p. 35.) This is the 
type of application referred to in paragraph (A) 
of the Secretary’s notice, supra. 

Appellee in the OttmuUer case alleges that the 
water right acquired by virtue of the language just 
set forth entitles him to 5.56 acre-feet of water per 
acre per annum (Amended Bill, Pars. VII, VIII, 
X, OttmuUer case, R. pp. 25, 25-26, 26). Opera¬ 
tion of the Secretary’s order, however, limits deliv¬ 
eries to 3 acre-feet of water per acre per annum 
(Amended Bill, Par. XV, OttmuUer case, R. p. 28). 

Appellees allege that the notices and orders of 
the Secretary, of which the 1930 notice mentioned 
above is the basic one, are arbitrary and in excess of 
authority, and pray that the Secretary of the In¬ 
terior be ordered by injunctive process to vacate 
these orders and notices, and that he be further ‘ 
enjoined to restore appellees to their former rights 
(Amended Bill, Par. XXII (2), Fox case, R. pp. 
38-39; Amended Bill, Par. XXII (2), Parks case, 
R. p. 31; Amended Bill, Par. XXII (2), Ottmvller 
case, R. p. 32). 

The bills originally filed herein by appellees 
differed somewhat from those now in issue; as to 
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the original bills, the Secretary’s motion to dismiss 
was granted, upon grounds succinctly stated hf Mr. 
Justice Bailey below: j 

In each of these cases the bill seeks to jcom- 
pel the defendant to carry out an executors 
contract of the United States. I thinki that 
the cases of Boeing Air Transport, In^,, v. 
Farley, and Wells v. Roper are controlling. 
The defendant, as Secretary of the Interior, 
is in control of the irrigation project and the 
effect of granting to the plaintiffs the relief 
sought would be to specifically enforce con¬ 
tracts of the United States. 

The bills will be dismissed with costs. 

(Fox case, R. p. 28; Parks case, R. p. 20; Ottmuller 
case, R. p. 21.) 

The present bills were then sought to be jpled, 
and were held good on opposition to the motioiji for 
leave to file, and on appellant’s subsequent mention 
to dismiss (Fox case, R. pp. 29, 47; Parks casfe, R. 
pp. 22, 38; Ottmuller case, R. pp. 22, 44). iThe 
memoranda then filed are here set out for |con- 

i 

venient reference: | 

It appears from the proposed ameiided 
bills that the orders made by the defendant 
are not authorized by Congress, and |had 
they been so authorized would havej de¬ 
prived the plaintiffs of vested rights. The 
suits are not brought against the United 
States, but to set aside unauthorized actb of 
the defendant in cases in which he I has 
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no discretionary powers, and is acting 
arbitrarily. 

The motions for leave to file the amended 

bills will be granted. 

***** 

In sustaining the motions in these cases 
for leave to file the amended bills accom¬ 
panying the motions I necessarily considered 
the questions raised by the motions to 
dismiss. 

My opinion has not been changed by the 
argument and briefs in behalf of the mo¬ 
tions, and the motions to dismiss will be 
overruled, wdth leave to the defendant to 
answer wuthin thirtv days. 

• Appellant petitioned this Court for a special 
appeal under the Act of February 9,1893 (27 Stat. 
434, 436), on the ground that the decision below 
was contrary to the rule laid down by the Supreme 
Court of the United States in Wells v. Roper, 246 
U. S. 335 (1918), and contrary to the decisions of 
this Court in Boeing Air Transport v. Farley, 64 
App. D. C. —^—, 75 F. (2d) 765 (1935) ; cert. den. 
294 U. S. 728 (1935), and United States ex reL 
Shoshone Irrigation District v. I ekes, 63 App. D. C. 
167, 70 F. (2d) 771 (1934) ; cert den., 293 U. S. 571 
(1934), which held that the Courts of the District 
of Columbia would not decree, against an officer of 
the United States, specific performance of con¬ 
tracts to which the United States was a party. 

This Court, upon consideration of the Secretary’s 
petitions, granted the special appeals (Fox case. 


\ 
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R. p. 48; Parks case, R. p. 39; Ottmuller casp, R. 
p. 45). 

The eighth and ninth assignments of errcir in 
each case raise also questions going to the equity 
jurisdiction of the court below: whether the remedy 
at law is adequate, and whether, in any event, the 
court should embark upon continuous supervision 
of acts requiring the exercise of skill and judgment 
(Fox case, R. p. 49; Parks case, R. p. 40; Ottmuller 
case, R. p. 46). | 

ISSUES IN THE CASE I 

i 

The principal issue in the present case—ahd it 
is the same in each one—is whether the Supreme 
Court of the District of Columbia has jurisdic^tion 
to enforce specifically, by a suit in form agpinst 
an officer of the United States, contracts to which 
the United States is a party. This involves two 
subsidiary issues—^whether the instruments on 
which the appellees base their water rights are 
contracts, and, if so, whether the prayers of the 
bills seek specific performance of those contracts. 

If the principal issue stated above is decided in 
appellant’s favor, it is unnecessary to go any fur¬ 
ther. But if that issue is found for the appellees, 
then it will be necessary to consider the issues of 
equity jurisdiction: First, whether the remedlv at 
law available to appellees is adequate; and second, 
if it is not, whether the Court will pass a decree 
in a matter such as this one, which involves pon- 
tinuous supervision of acts requiring the exeijcise 
of technical skill and personal judgment. I 
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OUTLINE OF AEGUMENT 

I. The Supreme Court of the District of Colum- 
bia is without jurisdiction to entertain a suit in 
form against an officer of the United States if, in 
substance and effect, the suit is one to compel spe¬ 
cific performance of a contract to which the United 
States is a party. 

II. The present suits seek, in substance and 
effect, specific performance of contracts to which 
the United States is a party. 

III. The amended bills of complaint lack equity 
because plaintiffs have a complete and adequate 
remedy at law. 

IV. The amended bills of complaint lack equity 
because the relief prayed for therein would neces¬ 
sarily involve continued and detailed supervision by 
the Court, for a long and indefinite period, of the 
performance of duties that require the exercise of 
personal judgment and technical skill. 

AEGUMENT 

I. The Supreme Court of the District of Columbia is 
without jurisdiction to entertain a suit in form 
against an officer of the United States if, in sub¬ 
stance and effect, the suit is one to compel specific 
performance of a contract to which the United 
States is a party 

It is axiomatic that the sovereign cannot be sued 
in its own courts without its consent, and there 
follows the rule that, in the absence of consent 
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granted by Congress, the courts have no juri|sdic- 
tion of a suit against the officials of the Ubited 
States if, in substance and effect, the suit i^ one 
against the United States. This propositicin is 
well established. The property of the Uiited 
States cannot be affected behind its back. j 

i 

United States ex reh Goldberg v. Darnels, 
231 U. S. 219 (1913) ; ' | 

Belknap v. Schild, 161 U. S. 10 (18961). 

More particularly, the courts are without juris¬ 
diction to entertain a suit in form against an ofeer 
of the United States if, in substance and effect, the 
suit is one to compel specific performance of a Con¬ 
tract to which the United States is a party. 

Wells V. Roper, 246 U. S. 335 (1918); 
United States ex rel, Levey v. Stockslager,. 
129 U. S. 470 (1889) ; [ 

Boeing Air Transport v. Farley, 64 ^PP* 
D. C. —, 75 P. (2d) 765 (1935); cert. (^en. 
294 U. S. 728 (1935) ; I 

Transcontinental and Western Air, inc, 
V. Farley, 71 P. (2d) 288 (C. C. A. j 2d,. 
1934) ; cert. den. 293 U. S. 603 (1934) ; 

United States ex rel, Shoshone Irrigation 
District v. I ekes, 63 App. D. C. 167, 7(^ P. 
(2d) 771 (1934); cert. den. 293 U. S. ,571 
(1934); I 

Electric Steel Foundry v. Huntley, 32 P- 
(2d) 892 (C. C. A. 9th, 1929) ; j 

North Side Canal Co, v. Twin Falls Cdnal 
Co,, 12 P. (2d) 311 (D. Idaho, 1926) ; | 

Cf, In re Ayers, 123 U. S. 443 (1887) ; I 

30453—35-2 I 
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Murray v. Wilson Distilling Co., 213 TJ. S. 
151 (1909) ; 

Hagood v. Southern, 117 U. S. 52 (1886). 

In the lerdihg case of Wells v. Roper, 246 U. S. 
335, supra. Wells had a contract with the Post¬ 
master General acting for the United States, by 
which Wells agreed for four years to furnish, for 
use in collecting and delivering the mail, automo¬ 
biles and chau^ffeurs at a stipulated compensation. 
Roper, the First Assistant Postmaster General, 
undertook to terminate this contract to make room 
for a similar service to be conducted by the Depart¬ 
ment, whereupon Wells brought suit in the 
Supreme Court of the District of Columbia, seek¬ 
ing an injunction to enjoin Roper from annulling 
the contract and from interfering between the 
plaintiff and the United States in the performance 
and execution of the contract. A motion to dis¬ 
miss the bill was granted, and affirmed by this 
Court on appeal {Wells v. Roper, 44 App. D. C. 
276 (1916)). The decision of this Court in dis¬ 
missing the bill was in turn affirmed, the Supreme 
Court of the United States basing the result solely 
on the ground that the suit was essentially and sub¬ 
stantially a suit against the United States, in effect 
a bill for specific performance against the United 
States, and hence beyond the jurisdiction of the 
lower court. The Supreme Court, per Mr. Justice 
Pitney, said (pp. 337-338) : 

That the interests of the Government are 
so directly involved as to make the United 
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I 

States a necessary party and, therefor^, to 
be considered as in effect a party, althc>ugb 
not named in the bill, is entirely plain. j4nd 
the case does not fall within any of thq ex¬ 
ceptions to the general rule that the United 
States mav not be sued without its consent, 
nor its executive agents subjected to the |ion- 
trol of the courts respecting the performance 
of their official duties. It cannot success¬ 
fully be contended that any question of de¬ 
fendant’s official authority is involved; It is 
a mere question of action alleged to be in¬ 
consistent with the stipulation under w^ich 
it purported to be taken; nor can it be deiiied 
that the duty of the Postmaster General, ^nd 
of the defendant as his deputy, was execu¬ 
tive in character, not ministerial, and | re¬ 
quired an exercise of official discretion. 
And neither the question of official authopty 
nor that of official discretion is affected, | for 
present purposes, by assuming or conced^ing, 
for the purposes of the argument, that the 
proposed action may have been unwarraijted 
by the terms of the contract and such a^ to 
constitute an actionable breach of that con- 

I 

tract by the United States. See Nohl^ v. 
Union River Logging Railroad, 147 U. S. 
165, 171, and cases cited; Belknap v. Scluld, 
161 U. S. 10, 17, 18, American School of 
Magnetic Healing v. McAnnulty, 187 U. S. 
94, 108; Philadelphia Co. v. Stimson, 22d 
U. S. 605, 620. 

The United States has consented to | be 
sued in the Court of Claims and in the Ifis- 
trict Courts upon claims of a certain cUss, 
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and not otherwise. Hence, without consider¬ 
ing other questions discussed by the courts 
below or raised by appellant in this court, we 
conclude that the dismissal of the bill was 
not erroneous. 

So, too, in the earlier case of United States ex reL 
Levey v. Stockslager, 129 U. S. 470, supra, the 
Court refused to decree against the Commissioner 
of the General Land Office what would in effect 
have been specific performance of a contract of the 
United States. There the relator was the benefi¬ 
ciary of a grant of land, in the form of certificates 
of location, contained in a private act of Congress, 
which act was subsequently suspended by joint 
resolution; she sought by mandamus to compel the 
Commissionei^ to issue the certificates to her. The 
Supreme Court said (p. 478) : 

But if the contention of the relator, that 
the provisions of the act of March 2, 1867, 
amounted to a contract between the United 
States and the widow and children, were cor¬ 
rect, that veiy fact would show that the relief 
here sought could not be granted to the re¬ 
lator. She prays for a writ of mandamus 
against the Commissioner of the General 
Land Office, to issue and deliver to her the 
certificates of new location; but, in case her 
claim were in fact foimded on contract, her 
demand for relief would substantially 
amount to a prayer that the United States 
be decreed specifically to perform the con¬ 
tract. No jurisdiction is given by any stat- 
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ute to the Supreme Court of the District of 
Columbia of a suit against the United States 
or a public officer for the specific perfprm- 
ance of a contract made by the Uijiited 
States. I 

i 

Two recent cases, arising out of the cancelation 
of the air mail contracts, illustrate the ^me 
principle. 

In Boeing Air Transport v. Farley, 64 

D. C. -, 75 P. (2d) 765, supra, the 

nought to enjoin the Postmaster General 
forcing his orders canceling its air mail 
with the United States, and from imposing any 
penalty on the plaintiff by reason of said orders. 
The plaintiff alleged that the Postmaster GenejraPs 
acts were imauthorized, since the order was issued 
without according plaintiff notice and hearing; that 

I 

this unauthorized order, characterized as arbitrary, 
deprived the plaintiff of vested rights; that these 
vested rights were property, protected by the due 
process clause of Fifth Amendment; and that the 
suit was not one against the United States, but 
simply one to set aside the unauthorized acts of an 
individual in a case in which he was acting 
arbitrarily. | 

This Court recognized that the plaintiff’s jair- 
mail contracts were property entitled to protection, 
but none the less affirmed the decision below, which 

I 

had granted a motion to dismiss the biU, on‘the 
ground that the suit was one against the United 
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States, and that there was an adequate remedy at 
law. 

This Court, speaking through Mr. Justice Van 
Orsdel, said (75 F. [2d] at pp. 767-768) : 

These questions, however? though impor¬ 
tant, are not decisive of the real issue here 
involved. We have adverted to them briefly 
in response, not only to the theory upon 
w’hich the cases are pitched, but to the able 
argument of counsel as presented both in 
brief and at bar. We are of opinion that the 
vital issue here, and the one on which the 
case turns is. Are these suits against the 
United States? If so, equity is without 
jurisdiction to afford relief. The sovereign 
cannot be subjected to suit either at law or in 
equity without its consent expressly given. 
As said in the Lynch Case, supra: ‘‘ ‘The 
contracts between a Nation and an individ¬ 
ual are only binding on the conscience of the 
sovereign and have no pretentions to com¬ 
pulsive force. They confer no right of ac¬ 
tion independent of the sovereign will.’ 
Hamilton, The Federalist, No. 81. The rule 
that the United States mav not be sued with- 
out its consent is all-embracing. * * * 

For consent to sue the United States is a 
privilege accorded, not the grant of a prop¬ 
erty right protected by the Fifth Amend¬ 
ment. * * * The sovereign’s immunity, 
from suit exists whatever the character of 
the proceeding or the source of the right 
sought to be enforced.” 
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It logically follows that, if the soveiteign 
has granted the privilege of being sued, the 
remedy thus afforded, and that alonp, is 
available in suits against the governnjient. 
If the action be complete and adequate at 
law, equity is helpless to afford relief. | In 
the instant cases we think a complete j and 
adequate remedy at law is afforded by sujit in 
the Court of Claims. The mere fact !that 
they are brought against James A. Fatley, 
individually, is of little concern, since | the 
question whether the United States is a p'prty 
to a controversy is not determined byj the 
merely nominal party on the record, bu^ by 
the question of the effect of the judgmeiit or 
decree which can be entered. ’ ’ Minnesota v. 
Hitchcock, 185 U. S. 373, 22 S. Ct. 650, p56, 
46 L. Ed. 954. I 

And at page 768 of 75 F. (2d) : j 

A contract between the United States and 
an individual is not different in its nai;ure 
from a contract between individuals, exc^ept 
that a contract cannot be specifically en¬ 
forced against the United States. In re 
Ayers, 123 U. S. 443, 8 S. Ct. 164, 31 L. jEd. 
216; Transcontinental & Western Air M^ail, 
Inc,, V. Farley, Postmaster General, et al, 
(C. C. A.) 71 F. (2d) 288; Wells v. Ro^er, 
246 U. S. 335, 38 S. Ct. 317, 62 L. Ed. ^55. 

. In Goltra v. Weeks, 271 U. S. 536, 546, 4^ S. 
Ct. 613, 617, 70 L. Ed. 1074, the court, ^s- 
tinguishing the Roper Case, where the Post¬ 
master General had annulled a mail contr^ct^ 
said: ‘‘To enjoin the officers’ action wasj in 
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effect enforcement by specific performance 
of a contract against the United States. It 
was an affirmative remedy sought against the 
government, which though in form merely 
restrictive of an officer was really mandatory 
against the sovereign.” 

This being true, the government may 
breach its contract the same as an individual, 
and, while it may not be required in equity to 
specifically perform its contract, for a 
wrongful breach thereof an adequate remedy 
at law has been provided by suit for damages 
in the Court of Claims. Indeed, this right is 
specifically provided for in section 8 of the 
recent Act of Congress, approved June 12, 
1934, Public No. 308 (c. 466), 73d Congress 
(39 U. S. C. A. Sec. 469f), as follows: ‘‘Any 
company alleging to hold a claim against the 
Government on account of any air-mail con¬ 
tract that may have heretofore been an¬ 
nulled, may prosecute such claim as it may 
have against the United States for the can¬ 
celation of such contract in the Court of 
Claims of the United States, provided that 
such suit be brought within one year from 
the date of the passage of this Act (June 12, 
1934).” 

Technically speaking, there was not an 
outright breach by direct cancellation of a 
contract in the present case, but an attempt 
on the part of the Postmaster General to 
annul the contracts through statutory au¬ 
thority. Assuming the order to be void, 
there could be no annulment as provided by 
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statute without notice and opportunity! to 
be heard. The elBfect of the order, therefbre, 
is to breach the contract, and, if the breach 
of the contract operated to deprive pl^in- 
tilBFs of their property rights, they have an 
adequate and complete remedy at law. 'What 
has occurred in these cases amounts to a 
breach of the contracts by the Postmaster 
General. Whether properly or improperly 
breached cannot be determined in this action, 
but remains to be established in the appro¬ 
priate action at law. 

Essentially identical with the Boeing case xi^as 
Transcontinental and Western Air, Inc,, v. Farley, 
71 F. (2d) 288, supra, where another air line filed 
suit to enjoin the Postmaster General and the local 
postmaster from carrying into effect an order an¬ 
nulling plaintiff’s air-mail contract, the bill ally¬ 
ing that the order was unauthorized and that! it 

1 

deprived plaintiff of its property without due proc¬ 
ess of law. I 

The district Judge denied a motion for a pipe- 
liminary injunction and dismissed the bill; the ^ir 
line appealed. It was held by the Circuit Court !of 
Appeals that the suit was, in substance and effect, 
one against the United States for specific perform¬ 
ance of a contract, and therefore not within the ju¬ 
risdiction of the District Court. Accordingly, it I'e- 
versed the decree, which had dismissed the bill (m 
the merits, with instruction to dismiss the bill for 
want of jurisdiction. 
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The Court said (p. 290) : 

At the outset, we must consider an initial 
inquiry, and that is whether this suit is one 
against the United States. If the interest of 
the United States is substantially affected, 
the suit cannot be maintained, since the 
United States cannot be made a party to 
such a suit without its consent. U. S. ex rel. 
Goldberg v. Daniel, 231 U. S. 219, 34 S. Ct. 
84, 58 L. Ed. 191. The determinative factor 
is the effect of the judgment. Louisiana v. 
McAdoo, 234 U. S. 627, 34 S. Ct. 938, 58 L. 
Ed. 1506. Even though the United States is 
not joined as a formal party defendant, if 
its interest is so directly involved that it is 
the real party in interest and any relief that 
might be given in such a suit will operate 
against the sovereign, it is an indispensable 
party, and the suit cannot be maintained. 
Morrison v. Work, 266 U. S. 481, 45 S. Ct. 
149,'69 L. Ed. 394; Wells v. Roper, 246 U. S. 
335, 38 S. Ct. 317, 62 L. Ed. 755; Interna¬ 
tional'Postal Supply Co. V. Bruce, 194 U. S. 
601, 24 S. Ct. 820, 48 L. Ed. 1134; Belknap v. 
ScMld, 161 U. S. 10, 16 S. Ct. 443, 40 L. Ed. 
599. * * * 

* * * The appellant, recognizing that 

it may not sue the government without its 
consent, attempts to sue the two defendants 
individually on the theory that what has been 
done by the Postmaster General was a 
wrongful act in excess of his authority; 
therefore, since not a governmental act, he 
may be enjoined. But it is attempting in- 
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directly to attack where it may not attack 
directly. In re Ayers, 123 U. S. 443,j 502, 
8 S. Ct. 164, 181, 31 L. Ed. 216, the (tonrt 
said: j 

A bill, the object of which is by injunction, 
indirectly, to compel the specific perform¬ 
ance of the contract, by forbidding all those 
acts and doings which constitute breaches of 
the contract, must also, necessarily, be d suit 
against the state. In such a case, thougii the 
state be not nominally a party on the record, 
if the defendants are its officers and agents, 
through whom alone it can act in doing and 
refusing to do the things which constitute a 
breach of its contract, the suit is still, in sub¬ 
stance, though not in form, a suit against the 
state.” 

And at page 292: 

The appellant may not obtain specific per¬ 
formance of its contract against the Tlijiited 
States and interfere with the process of gov¬ 
ernment without at least making it a party, 
and, since no consent has been granted., the 
suit cannot be maintained. Wells v. Reaper, 
supra; Goldberg v. Daniels, supra; Hajgood 
V. Southern, 117 U. S. 52, 6 S. Ct. 608, ^9 L. 
Ed. 805. I 

i 

Also pertinent to the present discussion is Uiiited 
States ex reh Shoshone Irrigation District v. leches, 
63 App. D. C. 167, 70 P. (2d) 771, supra, likewise 
a recent decision of this Court. There the rel^ator 
sought a writ of mandamus to compel the Secretary 
of the Interior to make a statement in writing of 
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the net profits received by the United States from 
the operation of a power plant operated in con¬ 
nection with a Reclamation project, to determine 
and state the percentage of such profits to which 
relator was entitled, and to credit such percentage 
annually to the relator, all pursuant to a contract 
entered into between the relator and the Bureau 
of Reclamation. This Court said, inter alia, 
speaking through Mr. Justice Van Orsdel (p. 169 
of 63 App. D. C. and p. 773 of 70 F. [2d]) : 

The suit here is in the nature of an action 
to compel the specific performance of a con¬ 
tract between plaintiff company and the 
United States. Such a suit is one against 
the United States, and one in which the 
courts are without jurisdiction, unless spe¬ 
cially accorded jurisdiction by authority of 
Congress, which has not been done in this 
case. It is elementary that, where the pur¬ 
pose of a suit is in effect to enforce the 
specific performance of a contract, this can¬ 
not be accomplished by indirect actions, 
either against federal officers or by manda¬ 
mus. In re Ayers, 123 U. S. 443, 8 S. Ct. 
164, 31 L. Ed. 216; Hagood v. Southern, IIT 
U. S. 52, 6 S. Ct. 608, 29 L. Ed. 805; Loui¬ 
siana V. Jumel, 107 U. S. 711, 2 S. Ct. 128, 
27 L. Ed. 448; Pennoyer v. McConnaughy,. 
140 U. S. 1,11 S. Ct. 699, 35 L. Ed. 363. 

Another significant case is Electric Steel Foun¬ 
dry V. Huntley, 32 F. (2d) 892, supra, where a cor-: 
porate taxpayer sued the local collector of internal 
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Tevenue to cancel and annul, on the ground of 
duress, an income tax waiver hitherto executed by 
the complainant. The Circuit Court of Appeals 
afSrmed a dismissal of the bill on the ground that 
the United States was a necessary party, sa^ng 
<p. 892): 

The purpose of the waiver was to ex|:end 
the period of the statute of limitations! for 
the collection of a tax by distraint or by suit, 
and, if the instrument has any virtue alj all, 
it is as a contract between the taxpayer | and 
the United States. That such a cont|ract 
cannot be annulled or canceled in a jsuit 
against officers of the United States to wljaich 
the United States is not a party would s^em 
too plain to admit of discussion. No dc^ubt 
the government is not a necessary party to a 
suit against an officer to compel him to per¬ 
form ministerial duties enjoined by lawj, to 
restrain him from acting illegally or without 
authority of law, or in an action of tresj^ass 
or for a tort. But this is not such a case. In 
the cases to which w’e have referred the judg¬ 
ment in no wise impairs the rights of the 
United States and does not affect it in its 
property or property rights, while here the 
decree will have the contrary effect if it be 
given any effect at all. 

Significant also is North Side Caned Co. v. Tivin 
Falls Canal Co., 12 F. (2d) 311, supra, a suitj in 
equity to determine a water right, brought in the 
State Court against several defendants including 
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the Secretary of the Interior, and removed to the 
Federal District Court on the ground that a prop.- 
ertv right of the United States was involved. The 
Court upheld this contention and denied a motion 
to remand, saying (pp. 313-314) : 

The present case is one where the United 
States is the real party defendant. Minne¬ 
sota Hitchcock, 22 S. Ct. 650, 185 U. S. 
373, 385, 46 L. Ed. 954; West Side Irr, Co. v. 
United States, 246 F. 212, 158 C. C. A. 372; 
WMffin V. Cole (D. C.), 264 F. 252. The 
United States being the real party in inter¬ 
est, and the Secretary having no interest 
other than that of the United States, his 
being A citizen of a state other than Idaho 
has no bearing. Oregon v. Hitchcock, 26 S. 
Ct. 568, 202 U. S. 60, 50 L. Ed. 935. The 
suit being one against the United States, the 
court is without jurisdiction, in the absence 
of an act of Congress waiving immunity 
from suit. Naganab v. Hitchcock, 26 S. Ct, 
667, 202 U. S. 473, 50 L. Ed. 1113. 

***** 

Section 8 of the Reclamation Act of June 
17, 1902, 32 Stat. 390, Comp. St. Sec. 4707,. 
provides: 

‘‘Nothing in this act shall be construed as 
affecting or intended to affect or to in any 
way interfere with the laws of any state or* 
territory relating to the control, appropria¬ 
tion, use, or distribution of water used in. 
irrigation, or any vested right acquired 
thereunder, and the Secretary of the Inte- 
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rior, in carrying out the provisions of tjhis 
act, shall proceed in conformity with such 
laws, and nothing herein shall in any \^ay 
affect any right of any state or of the federal 
government or of any landowner, appro;^ri- 
ator, or user of water in, to, or from any 
interstate stream or the waters thereof: I^ro> 
vided, that the right to the use of water jac^ 
quired under the provisions of this act shall 
be appurtenant to the land irrigated, and 
beneficial use shall be the basis, the measfire, 
and the limit of the right.” 

If it be conceded that this section is appli¬ 
cable to a river such as the Snake, yet ihe 
word ‘‘control”, in this section, is associated 
with the words “appropriation”, “use”, and 
“distribution”, and takes its meaning from 
its association with them. The use of tpis 
word “control”, in the section, does not war¬ 
rant the inference that Congress thereby jin- 
tended to relegate a suit against the United 
States, or its Secretary of the Interior, 
where the right, title, and interest of tjhe 
United States was at stake, to a state coikrt 
for determination, and deny the Unitled 
States or its Secretary the right of removaL 
The acquiring of water rights for the pip?- 
pose of irrigating land, and the determiiia- 
tion by courts of what those rights are, after 
acquirement, are entirely different subjects,, 
and it is reasonable to conclude that section 
8 has no application to the latter of these. I 

In view of the authorities cited and discussed 
above, it is manifest that the appellees’ amended 
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bills of complaint in the cases at bar must be dis¬ 
missed if the relief sought therein would affect a 
property interest of the United States, or if, more 
specifically, the relief sought is, in substance and 
effect, specific performance of contracts to which 
the United States is a party. 

II. The present suits seek, in substance and effect, to 
compel specific performance of contracts to which 
the United States is a party 

The present cases fall squarely within the scope 
of the decisions in Wells v. Roper and Boeing Air 
Transport v. Farley, discussed above. They are 
indistinguishable from those cases in their legal 
aspects. As in the decisions cited, eases here are 
suits on contracts of the United States; they seek 
specific performance of those contracts; they affect 
property rights of the United States; they do not 
stand on higher groimd by reason of allegations of 
unauthorized or arbitrary action on the part of the 
defendant; and, in consequence, the cases here must 
be disposed of in the same manner as those cited. 

A. These Suits Are Brought on Contracts of 

THE United States 

That the appellees here are suing on contracts 
made by the United States would seem to be self- 
evident, but'since there have been made certain 
contentions to the contrary, it will be necessary to 
discuss this point at length. 
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1. ANALYSIS OF THE WATER RIGHT APPLICATIONS SHOWS 

THAT THEY ARE CONTRACTS i 

I 

I 

The water right applications in the Fox and Ott- 
muller cases show on their face their contractual 
nature. j 

Thus, in article 3 of the applications in the jPox 
case, the applicants “agree” (Exh. B, Fox casq, R. 
p. 16; Exh. C, R. p. 20; Exh. D, R. p. 23) ; again, in 
article 6 of the applications they “further agree” 
(Exh. B, R. p. 17; Exh. C, R. p. 20; Exh. D, 1^. p. 
24) ; and in article 7 of each application it is ‘^un¬ 
derstood and agreed” (Exh. B, R. p. 17; Exh. d, R. 
p. 21; Exh. D, R. p. 24). 

Moreover, article 9 of each application (Exh. B, 
R. p. 18; Exh. C, R. p. 21; Exh. D, R. p. 24) (Con¬ 
tains the familiar “Member of Congress clause”, 
insertion of which is mandatory in all contract^ of 
the United States —note the limitation—by ifeev. 
Stat. Sec. 3741, 41 U. S. C. [1934 ed.] Sec. 22. | 

Similar language is contained in the water right 
application in the Ottmuller case. The applic^ant 
there “agrees”, and “agrees and binds himself” 
{Ottmuller case, R. p. 35); it is “agreed and pro¬ 
vided” (R. p. 35), “further agreed”, and “under¬ 
stood and agreed” (R. p. 36). The “Member of 
Congress clause” is inserted in the application (R. 
p. 36). Furthermore, the application is accom¬ 
panied by an oath of disinterestedness (R. p. 
which by statute is required to be aflSxed to all ^onn 
tracts made by the Secretary of the Interioii on 

30453—35 - 3 ! 
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hehalf of the United States. Rev. Stat. Secs. 3744, 
3745; 41 U. S. C. [1934 ed.] Secs. 16,17. 

True, the applications in the Fox and Ottmuller 
cases are in form offers looking to unilateral con¬ 
tracts, but, the offers once accepted, they ripen into 
contracts, nor is it an3nvhere contended that these 
offers were not accepted. 

So that, simply upon inspection of the bill and 
exhibits, it is apparent from the language used and 
the statutory clauses inserted that the rights of the 
applicants were, and u'ere intended by them to he, 
wholly contracttcal. 

Consideration of the substance of the obligations 
makes their contractual nature even clearer. 
What is the obligation? Why simply this, that 
the United States is to deliver water in the quantity 
which shall be beneficially used for the irrigation 
of the land iii question (Fox case, Exh. B, Art. 2, 
R. p. 16; Exh. C, Art. 2, R. p. 19; Exh. D, 
Art. 2, R. pp. 22-23; Ottmuller case, Exh. C, 
R. p. 35), and that the applicant is to make pe¬ 
riodic payments from time to time, first of the 
annual instalments of the construction charge, until 
$52 an acre in the aggregate has been paid; and 
then to pay annually such operation and mainte¬ 
nance charges as may be imposed, and these last 
must be paid in perpetuity, or so long as the appli¬ 
cant desires water (Fox case, Exh. B, Art. 3, R. p. 
16; Exh. C, Art. 3, R. p. 20; Exh. D, Art. 3, R. p. 
23; Ottmuller case, Exh. C, R. p. 35). For once he 
fails in his operation and maintenance payments, 
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I 

the United States is under no obligation to de^ve^ 

I 

water, a condition to which the applicant! has 
agreed {Fox case, Exh. B, Art. 7, R. pp. 

Exh. C, Art. 7, R. p. 21; Exh. D, Art. 7, R. p.|24). 

Or, in other words, looking to the suistande of 
the obligation, it is revealed as entirely conprac- 

I 

tual. Let there be a failure on the part of the a;^pli- 
cant or his successors to perform the provisions |con- 
tained in the application, and the United States is 
relieved from the duty of furnishing water. (This- 
is of the essence of a contractual obligation. ! 

But the matter need not be rested on a priori 
reasoning. There are decisions of the courts, '^ell- 
considered decisions, which fully support the anal¬ 
ysis just made. 

In Moore v. Anderson, 68 P. (2d) 191 (C. C!. A. 
9th, 1933); cert. den. 293 U. S. 567 (1934), the 
appellees were members of the Sunnyside Valley 
Irigation District who held contracts entirely simi¬ 
lar to those now in suit here. They sought equi¬ 
table relief against the same orders that the plain¬ 
tiffs seek to have set aside in the present suits. 
The bills in Moore v. Anderson were dismissed on 
the sole ground that the Secretary of the Interior 
was an indispensable party, without prejudice to 
file other bills elsewhere, whence these pre^nt 
suits; but the significant point in the present Con¬ 
nection is that the Circuit Court of Appeals f or| the 
Ninth Circuit consistently referred to the insiru- 
ments on which the plaintiffs’ water rights '^ere 
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based as ‘‘contracts’’; and this reference appears 
throughout the decision. 

The Court in Moore v. Anderson deemed the 
obligation there created to be contractual in na¬ 
ture; and, while the Court’s tacit assumption was 
not expanded or articulated, yet it would seem that 
its view is the more persuasive in that is demon¬ 
strates the virtuallv axiomatic basis for the conten- 
tion herein advanced. 

And that contention is further supported by two 
recent decisions of the Supreme Court of Wash¬ 
ington which hold that the measure of a water right 
is the contract between the parties, and thus indi¬ 
cate clearly the contractual nature of such a right. 

Madison v. McNeaJ, 171 Wash. 669, 19 
Pac. (2d) 97 (1933) ; 

Wenatchee Reclamation Dist. v. Titchenal, 
175 Wksh. 398, 27 Pac. (2d) 734 (1933). 

In Madison v. McNeal, 171 Wash. 669, 19 Pac. 
(2d) 97, supra, the Washington Supreme Court 
reversed an order of the State supervisor of hy¬ 
draulics granting a water permit to Madison, on the 
ground that the order was inconsistent with the 
w^ater rights of the parties as established by con¬ 
tract. The Court pointed out that the extent of the 
water rights was to be determined by construction 
of the contract between the parties, saying (pp. 
100-101 of 19 Pac. [2d]) : 

We have in these cases water rights which 
exist by contract (the deed to the nine-acre 
tract), and also those rights asserted under 
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the laws relating to the subject of \\fater 
rights generally. Where a contract eists, 
which settles water rights, due considersition 
must be given to such contract lest the t^pmis 
thereof be impaired by the applicatioh of 


general laws as if no such contract existed. 
Likewise, in Wenatchee Reclamation DisL v. 
Titchenal, 175 Wash. 398, 27 Pac. (2d) 734, supra, 
the Supreme Court of Washington affirmed a judg¬ 
ment reversing and canceling permits issued hf the 


State supervisor of hydraulics giving leavp to 
change the place of use of water delivered byj the 


reclamation district, on the ground that the oi^ders 
in question were in conflict with the terms o:^ the 

i 

governing water-right contract. The Court [held 
that the terms of the contract were determinative 


of the water right acquired thereby, saying (pj 736 
of 27 Pac. [2d]): | 


It would seem from the facts as foundj and 
from the law as above quoted that, if\ the 
landowner here had title to the appurtenant 
water, that title must be a limited one to be 
enjoyed only according to its limitations} and 
those limitations of course are to be deter¬ 


mined by the terms of the contract. 

The contract being the measure of the riglift, it 
must follow that the right is a contractual on(j. 

The situation in the Parks case is, if possible^ 
even more clear. There the instrument on wlhich 
appellees’ rights are based is labeled “Government 
Water-Eight Contract” {Parks case, Exh. B, R. 


I 

I 
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p. 14). The recitals in terms state that it is an 
agreement between the United States and named 
applicants. It is a contract purely and simply, it 
contains the ‘‘Member of Congress clause” and the 
affidavit of disinterestedness (R. pp. 16, 17-18), 
and indeed, the instrument is throughout referred 
to in the amended bill as a contract (Pars. VI, VII, 
X, XVIII, R. pp. 24, 25, 29). 

In the Parks case it is not necessary even to re¬ 
sort to axiomatic demonstration or to indulge in 
the explanation of the obvious which was thought 
helpful in the other cases. In the Parks case mere 
perusal of the instrument will suffice. 

2. THE CIRCUMSTANCE THAT WATER RIGHTS ARE FOR 

SOME PURPOSES REGARDED AS REAL PROPERTY IS NOT 

MATERIAL HERE 

Appellees argue that the rule of Wells v. Roper 
and Boeing Air Transport v. Farley is not appli¬ 
cable to the cases at bar, because, they say, water 
rights are held to be vested and appurtenant real 
property under decisions of the Supreme Court of 
Washington, and, therefore, do not fall within the 
scope of decisions dealing with specific performance 
of contracts. 

But it is submitted that such an analysis is super¬ 
ficial, and that it confuses the substance with the 
semblance. Merely to label an object differently 
does not change its essential character. It is 
always necessary, particularly in the law, to be on 
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guard against the deception and the intellectual 
inexactitudes that flow from attributing to a thing 
classifled in a certain way all the characteristics of 
the classification. ! 

So here, to say that a water right will for s^me 

1 

purposes he treated as appurtenant real property 
does not mean that it is the same as tangible real 
estate for all purposes, and certainly does not^ in 
the cases at bar, derogate from the essentially Con¬ 
tractual nature of the water rights in suit. ! 

It may readily be conceded that for some {pur¬ 
poses, courts have found it convenient to regard 
water rights as real property. 

Thus, a water right is treated as real property for 
purposes of inheritance, to determine the formlali- 
ties necessary to transfer, and for purposes of 
venue. But even these real-property characte^ris- 
tics had their origin, it is safe to assume, in situa¬ 
tions where the water right was based upon an 
original appropriation, and not, as here, upon Con¬ 
tractual instruments. 

And in any event, the enumerated criteria of 
water, rights, important though they may be for 
those specific purposes, are immaterial here; jfor 
the inquiry here goes deeper, and seeks to analyze 
the essential nature of a water right for the {pur¬ 
pose of determining the jurisdiction of the Supreme 
Court of the District of Columbia under the tple 
of Wells V. Roper and Boeing Air Transport^ v. 
Farley. That is the question now before ijhis 
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Court, and on that question the controlling aspect 
is not the external characteristics of water rights, 
but their essential and inherent nature as deter¬ 
mined bv a rigorous analysis of what they are. 
And, as has been demonstrated above, they are, 
certainly in this case, contracts between the United 
States and the appellees. They are couched in 
the language of contracts; they operate in the na¬ 
ture of contracts; they are regarded by the courts 
as contracts. In short, they are contracts, and 
no amount of apparent analogy to other legal con¬ 
cepts, no amount of vague talk about “vested 
rights’’, can Obscure that fundamental fact. 

After all, what are these tvater-right applica¬ 
tions if they are not contracts? To say that they 
are property simply obscures the issue; contract 
rights are property. Lynch v. United States, 292 
U. S. 571 (1934), but contract rights are not the 
less contractual on that account. To say that they 
constitute “vested” rights does not advance the 
argument any further; that is simply a convenient 
shorthand for saying that contract rights will be 
protected by the courts. 

Fundamentally, under these water-right appli¬ 
cations, both parties are obligated to performance, 
one to make payments of money, the other to make 
deliveries of water; and the measure of that per¬ 
formance is consensual, being fixed by agreement 
of the parties. 
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Consequently, both parties being obligated \to a 
performance, the measure of which is consensual, 
it follows inevitably that the obligation is a conr 
tractual one. From that conclusion no escaj^e is 
possible. I 

3. THE AMENDED BILLS SEEK A DETERMINATION OF jcON- 
TRACT OBLIGATIONS OF THE UNITED STATES | 

The contractual nature of the appellees’ w^ter 
rights is further demonstrated upon inspectioji of 
the basic, substantial issue between the parties. 

Appellees predicate their right to the relief 
sought upon allegations that their water rightsj are 
rights to compel the United States to deliver 4.84, 
6, and 5.56 acre-feet of water, respectively (Am¬ 
ended Bill, Par. X, Fox case, R. p. 33; Amended 
Bill, Par. X, Parks ease, R. p. 25; Amended Bill, 
Par. X, Ottmuller case, R. p. 26). Legal injury is 
alleged to result from the orders of the Secretary 
in that thev restrict the deliveries of water fifom 
4.84, 6, and 5.56 acre-feet, to 3, 3.5, and 3 acre-i:eet 
{Fox case. Amended Bill, Pars. XV, XVII, R. pp. 
14, 35-36; Parks case. Amended Bill, Pars. 3ZV, 
XVII, R. pp. 27, 28; Ottmuller case. Amended Idll, 
Pars. XV, XVII, R. pp. 28, 29). 

Appellees allege that the of&cers of the Uni|:ed 
States have over a number of years construed the 
water right contracts as calling for the delivery] of 
4.84, 6, and 5.56 acre-feet {Fox case. Amended Bill, 
Pars. VII, IX, R. pp. 32, 33; Parks case. Amended 
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Bill, Pars. VII, IX, R. pp. 24, 25; Ottmuller case, 
Amended Bill, Pars. VII, IX, R. pp. 25, 26). But 
the orders complained of state that the contracts 
properly construed call for deliveries of only 3, 3.5, 
and 3 acre-feet; state further that the former deliv¬ 
eries in excess of the figures last named were made 
solely for the reason that excess waters were for¬ 
merly available due to the fact that other lands in 
the Yakima project entitled thereto were not yet 
prepared for the use of said waters; and state 
finally that,, since such other lands are now ready 
for the water to which they are entitled, it has be¬ 
come necessary to limit deliveries to the appellees’ 
lands to the amounts called for in their contracts, 
namely, 3, 3.5, and 3 acre-feet (Fox case, R. p. 44; 
Parks case, R. pp. 35, 36; Ottmuller case, R. p. 41). 

It may be Swell to note parenthetically at this 
point the fact that the appellees’ water rights are 
in each case limited in any event to their propor¬ 
tionate share of the water supply actually avail¬ 
able (Fox case, Exh. B, Art. 2, R. p. 16; Exh. C, 
Art. 2, R. p. 19; Exh. D, Art. 2, R. pp. 22-23; Ott¬ 
muller case, Exh C, R. p. 35; Parks case, Exh. B, 
Art. 10, R. p. 16). 

It is necessary to appellees’ contentions that they 
prove their water rights, based upon their contracts 
with the United States, to be rights to 4.84, 6, and 
5.56 acre-feet, rather than to 3, 3.5, and 3 acre-feet, 
as stated by the Secretary of the Interior in his 
orders and notices. Unless the appellees can estab- 
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lisli that their contentions are correct and the bec- 

i 

retary’s wrong, they cannot show any injurj- to 

i 

their water rights resulting from said orders jand 


notices. | 

The basic issue in these suits therefore is, koiv 
mucJi water is the United States obligated to de¬ 
liver to the appellees under the water-right i^on- 
tracts between the appellees and the United Sta^es"^ 
Is the obligation one to deliver 4.84, 6, and ^.56 
acre-feet, as contended by the appellees, or is it 
merely 3, 3.5, and 3 acre-feet, as announced by the 
Secretary of the Interior? Appellees’ primary 
purpose in these suits is to have this basic issue 
adjudicated in their favor. They seek to have the 
Court determine the amount of water tvhich Uie 
United States is obligated to deliver. They seek to 
have the Court determine, in a suit to which C^e 
United States is not a party, the measure of a con¬ 
tract obligation of the United States. \ 

B. These Suits Affect Property Eights of t|he 

United States i 

1 

I 

1 

1. ANALYSIS OF THE PRAYERS OF THE BILLS INDICATES 
THAT SPECIFIC PERFORMANCE OF CONTRACTS OF TpE 
UNITED STATES IS THE RELIEF ACTUALLY PRAYjED 
FOR 

Moreover, not content with asking the Court to 
determine the quantum of contract obligations of 
the United States, appellees are asking that tl(ie 
Court decree specific performance of those obliga¬ 
tions. 
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Analysis of the prayers of the amended bills 
makes this abundantly clear. True, appellees no 
longer pray, as they did in the bills first filed, that 
the Secretary be enjoined from diverting from 
appellees’ land any water to which they claim to be 
entitled (Original Bill, Par. XX, Fox case, R. p. 
11; Original Bill, Par. XVII, Parks case, R. pp. 
9-10; Original Bill, Par. XX, Ottmuller case, R. p. 
11). The wording of the prayer in the amended 
bills is more artful; it asks that the Secretary’s 
orders and notices be set aside and held for naught, 
and that the appellees be restored to the rights and 
]3rivileges which they enjoyed prior to the promul¬ 
gation of said orders and notices (Amended Bill, 
Par. XXII, Fox case, R. pp. 38-39; Amended BiU, 
Par. XXII, Parks case, R. p. 31; Amended Bill, 
Par. XXII, Ottmuller case, R. p. 32). 

But the relief prayed for is the same in substance 
in both sets of bills. In the original bills, appellees 
sought to enjoin the Secretary from diverting from 
the appellees’ land water to which they deemed 
themselves entitled. This was the same prayer as 
in Moore v. Anderson, 68 F. (2d) 191, supra, where 
the Court said (p. 195) : 

The theory as well as the purpose of the 
bill is to enjoin the appellants from refusing 
to deliver to the appellees Graham and An¬ 
derson and to other owners of land who are 
members of the Sunnyside Valley irrigation 
district the quantity of water to which they 
claim ^they are entitled under and by virtue 
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of their respective contracts with the Ui]jited 
States. I 

I 

Now, obviously, to enjoin the Secretary froni re¬ 
fusing to deliver water, or to enjoin him froni di- 

i 

verting water from the appellee’s lands, is siniply 

i 

a backhanded way of ordering him affirmatively to 
deliver the water. This is the familiar “negai:ive 
specific performance”, so-called. | 

But appellees go even farther in their amended 
bills. They depart from the hackneyed and thr^ad-^ 
bare device of ‘‘negative specific performance”, |but 
seek to achieve the same result through an iijge- 
nious and superficially innocuous phraseol(|gy, 
which at first blush does not even savor of specific 
performance. They ask that the Secretary’s or¬ 
ders be held for naught, so that they may be re¬ 
stored to the rights which previously they had 
enjoyed. 

Now, simply to annul the Secretary’s orders ^nd 
notices will not afford the appellees relief. They 
want water, but the Secretary’s orders might all 
be annulled without giving the appellees so miich 
as a drop. The Secretary’s orders are merely 
formal; what the appellees want is a physical de¬ 
livery of water, from the storage reservoir, through 
the irrigation canals, onto their lands. They might 
get water despite the Secretary’s orders, or they 
might get no water even if these orders were i'e- 
voked. And, recognizing this, appellees add a fijir- 
ther prayer and go on to ask that they be restored- 
to their jprior rights. ! 
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How can they be restored to their prior rights? 
Why, only by delivering to them the amount of 
water to which they claim they are entitled, that 
is, only by ordering the Secretary to deliver to the 
appellees the amount of water which they claim 
is due them from the United States, So that, even 
under the ingenious phraseol 9 gy of the prayers of 
the amended bills, appellees are still seeking the 
same relief in substance as they prayed for in the 
original bills. That relief involves a decree order¬ 
ing specific performance of contracts to which the 
United States is a party, 

2. POSSESSION OF AND TITLE TO THE WATER NOW 
SOUGHT' TO BE APPLIED TO SATISFY THE AP¬ 
PELLEES" ALLEGED WATER RIGHTS ARE IN THE 
UNITED STATES 

To grant the relief prayed for, to decree specific 
performance of the appellees’ water-right con¬ 
tracts, would affect the property rights of the 
United States. And, of course, if the interest of 
the United States is substantially affected, the suit 
cannot be maintained, since the United States can¬ 
not be made a party to such a suit without its 
consent. 

Wells V. Boper, 246 U. S. 335; 

United States ex rel, Goldberg v. Daniels, 
231 U. S. 219; 

Belknap v. Schild, 161 U. S. 10; 

Boeing Air Transport v. Farley, 64 App. 
D. C. —, 75 F. (2d) 765; 

Transcontinental and Western Air, Inc,, 
V. Farley, 71 P. (2d) 288, all supra. 
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In the cases at bar, it is clear that the proj^erty 
interests of the United States would be affi^cted 
by any determination made as to the United States’ 
obligation to deliver water. 

To begin with, it is clear that possession of the 
water sought by the appellees is in the United 
States, This is hardly disputed, as the object of 
the present suits is to obtain possession thereof as 
against the appellant, an officer of the United 
States, who is alleged to be wrongfully withholding 
the water from the appellees. 

The statement should perhaps be somewhat qjiali- 
fied: possession of a certain amount of water is in 
the United States, i. e., all the water now iq the 
reservoirs. But the United States is not now in 
possession of all the water necessary to satisfy ^ven 
the admitted extent of the appellees’ perpetual 
water rights, although in the normal cours^ of 
events the United States will have possessioiji of 
such water before it is diverted to the appellees’ 
land. i 

i 

Moreover, title to the water sought by the appel¬ 
lees is also in the United States. \ 

At this point it becomes essential to distingjiish 
between the appellees’ water rights, and the actual 
water which they seek. Appellees’ title to tjieir 
water rights is not disputed or questioned by!the 
United States, and on this record could not be. 
That water right is a right to the use of welter 
appropriated and stored by the United States. 
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See 2 Kinney, Irrigation and Water Rights (2d ed. 
1912) Sec. 759. 

But title to the water actually stored by the 
United States is, before diversion to the appellees 
and other landowners in the United States, on 
familiar principles relating to personal property 
generally. 

2 Kinney, op. cit. supra. Sec. 772, 773, 774: 

Sec. 773. Title to the water after diver¬ 
sion. —After the diversion of the water from 
the natural streams into the ditches, canals, 
pipes, reservoirs, or other works of the ap- 
propriators, the title to the same changes, 
and the body or corpus of the water becomes 
the absolute property of the appropriators. 
Water, when collected in the works of the 
appropriator, and thus separated from the 
original source of supply, is considered his 
individual property, as much as the fish 
which might have been lawfully captured 
from the depths of the natural stream or the 
wild fowl which might have been shot or 
captured on its surface. In fact, it is a gen¬ 
eral principle of law that where an indi¬ 
vidual by his labor reduces to his control or 
use any object, animate or inanimate, which 
otherwise could not be brought under the 
control or use of man, that he acquires a 
right of property in such object, from which 
he cannot be imlawfully dispossessed. One 
of the most apt illustrations of this proposi¬ 
tion used by the authorities is that of the 
fish and fowl. As said by Mr. Justice Field, 
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in the Supreme Court of the United States r 
‘‘ The wild fowl in the air belongs to no one^ 
but when the fowler brings it to the earth and 
takes it into his possession it is his property. 
* * * So, when the fisherman drags by 

his net fish from the sea, he has property in 
them, of which no one is permitted to despoil 
him. ’’ So it is with water. While it is flow¬ 
ing naturally in the channel of the stream 
or other source of supply, it ‘‘is a movable, 
wandering thing, and must of necessity con¬ 
tinue common by the law of Nature ^nd, 
therefore, is nobody’s property, or property 
common to everybody. After it has been 
captured, as it were, or diverted from j the 
natural channel of the stream by an indi¬ 
vidual, and taken absolute possession oi| by 
him in the ditches, canals, reservoirs] or 
other receptacles constructed or prepared by 
his work and labor, it is as much his prifate 
property as anything else that is reduced to 
possession which otherwise would be los|: to 
the uses of man. And, furthermore, thijs is 
not a rule peculiar to the Arid Region l)oc- 
trine of appropriation, but it is the universal 
rule under the common law, and also under 
the civil law. It is also the rule under the 
Western doctrine of appropriation. 

This is illustrated by a recent Idaho ckse, 
in which it was held that if a man collect and 
impound surface and flood waters from his 
own land before they reach any natural 
stream or channel and hold the same iii a 
reservoir on his lands and premises, the met 

30453—35 4 
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that he does not actually use it for irrigation 
or for any other commercial purpose does 
not render it any less his property or author¬ 
ize any one else to invade his property or 
appropriate and divert the same. * * * 

Sec. 774. Water after diversion—Nature 
of property in .—After water has been di¬ 
verted from the natural stream and taken 
into tfie ditches, canals, and reservoirs of the 
appropriator and is thus in his absolute pos¬ 
session, by the great weight of authorities he 
has an absolute property right in the corpus, 
or very body of the water, which then takes 
the nature and character of personal prop¬ 
erty, and it is so regarded. It may be sold 
as personal property, and as such is subject 
to contract. As such personal property it 
is the subject of larceny. In an action for 
the recovery for water furnished and deliv¬ 
ered to the defendants from the water system 
of the plainti:ff, the question of the title to 
real property is in no way involved, and 
hence if no other question enters into con¬ 
sideration, a justice of the peace has jurisdic¬ 
tion. Again, water collected in reservoirs 
or other works and reduced to actual posses¬ 
sion n^ay be taxed as personal property. 
Upon every phase of the question the great 
weight I of authority has always treated the 
water which is severed from the stream or 
other source of natural supply and taken 
possession of in the works constructed by an 
appropriator, as personal property. * * * 
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These expressions were quoted with ap])roval 
by the Supreme Court of Washington in Madison v. 
McNeal, 171 Wash. 669, 19 Pac. (2d) 97, supra, a 
significant circumstance, as it indicates th^t the 
law of Washington recognizes the title cjf the 
United States to the water, the physical Water, 
sought by the appellees. | 

The same rule is laid down by Mr. Wiel in his 


work on Water Rights in the Western States (3d 
ed. 1911): I 


Sec. 35. Becoming Personal Propefty .— 
The analogy to animals ferae 'natural is fi¬ 
nally shown by the authorities establishing 
that water reduced to possession is personal 
property. Just as wild animals, by capture 
becoming private property, are personalty, 
so likewise running water, severed frc^m its 
natural wandering, and confined undelr pri¬ 
vate control in a reservoir, or other works of 
man that reduce it to possession, is also 
personal property. 

The individual particles of water so im¬ 
pressed by diversion into an artificial {struc¬ 
ture or waterworks that confine it, and be¬ 
come private property, possess none of the 
characteristics of immovability that gc^ with 
ideas of real estate; they are still always 
moving though privately possessed, ha.ving, 
as particles, the characteristics of peisonal 
property. The analogy to caged animals, 
snared birds, or fish in a net shows well the 


point of view; and the particles in th^ res 
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ervoir or other artificial structure that re¬ 
duces it to possession, now private property,, 
are personalty. * * * 

Sec. 36. Same, —The origin of this rule 
(deduced from the fundamental civil-law 
principle of the ‘‘negative community” that 
the corpus of the water in a natural stream 
is not property, real or personal, in any 
sense of. the word) excludes the common- 
law maxim, est solum ejus est 

usque ad coekim’\ from any application to 
the water of running streams. In dealing 
with the question of when water becomes 
personalty, a common argument is to over¬ 
look this starting point, and, failing to dis¬ 
tinguish ^ between the water and the water 
right, to regard the stream water as itself 
real property under the cujus est solum 
doctrine. * * * 

And this doctrine has the support of the Federal 
courts, which hold that the United States has a 
sufficient interest in the waters which it has appro¬ 
priated and stored and which it delivers to water 
users pursuant to contract so that it can sue to 
enjoin unlawful diversions of vrater which impair 
the appropriations which it has made. 

United States v. Union Gap Irr, Go,, 209 
Fed. 274 (E. D. Wash., 1913); 

West\Side Irr, Co, v. United States, 246 
Fed. 212 (C. C. A. 9th, 1917); 

United States v. Union Gap Irr, Dist,, 39 
F. (2d) 46 (C. C. A. 9th, 1930). 
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In United States v. Union Gap Irr. Co., 209 Fed. 
274, snpra, the United States, as an appropriater of 
water from the Yakima Eiver for use in irrigation 
projects, sued to restrain the defendant, a purchaser 
of other water rights in the same river, iv^m so 
changing the use of such water and the point of di¬ 
version as to lessen materially the quantity at the 
United States’ point of diversion. The Court 
granted an injunction, saying with respect xo the 
right of the United States to maintain th(j suit 
<p. 276): 

* * * right of the plaint|j0[ to 

maintain this suit is beyond question. Kside 
from any rights it may have acquired under 
the legislative act of 1905, it acquired by 
purchase from the Washington Irrigjation 
Company, on the 23d day of June 1906, the 
Sunnyside Canal, having its intake ^low 
Union Gap in Yakima county, together with 
an appropriation of 1,000 cubic fe^t of 
water per second of time, made hf the 
Northern Pacific, Yakima & Klittitas Iijriga- 
tion Company on the 22d day of April {1891; 
and it has a manifest right to protect this 
appropriation and the rights acquired tjiere- 
under by injunction. * * * j 

Similarly, in West Side Irr, Co, v. United Skates, 
246 Fed. 212, supra, a decree for the United ^tates 
to restrain a diversion of water was afi&rmed b^ the 
Circuit Court of Appeals. The Court rejecte<l the 
•contentions of the appellant that the United ^tates 


50 


had no authority to maintain the suit, saying” 
(P. 217): 

Also without merit is the contention that 
the United States has no authority to main¬ 
tain the suit. The United States, according 
to the ’allegations of the complaint, is an 
appropriator of water, and a purchaser of 
other appropriations of water from the Yak¬ 
ima river for use in irrigation projects, and 
it clearly has the right to protect, not only 
those interests, but also the whole project 
and scheme of reclamation which it has 
undertaken under the authority of Congress 
by the act of June 17, 1902, known as the 
Reclamation Act. United States v. Union 
Gap Irr, Co. (D. C.) 209 Fed. 274. ^ * 

And this right of the United States to protect its 
appropriations! by injunction extends also to the 
water after it has been used by the landowner; after 
seepage, the United States is still entitled to the 
water by virtue of its original property rights 
therein. 

Ide V. United States^ 263 U. S. 497 (1924). 

In the three cases first cited, the United States 
had a property interest in the appropriations it 
had purchased and made, which it could protect 
by affirmative action against those making unlaw¬ 
ful diversions from the Yakima River; and in the 
three suits now before this Court the appellees seek 
to cause diversions to be made by decree which 
would involve the property interests of the United 
States to the same appropriations. Just as in the 
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first group of cases the United States had a suffi¬ 
cient property interest to bring suit, so in the^ sec¬ 
ond group it has a sufficient property interest to 
be sued, so as to bring it before the Court. But 
the United States has not consented to be sued- 
in this manner, therefore cannot be sued, and its 
property interests may not be ai^ected behind its 
back. 

Consequently, since the relief sought hy the ap¬ 
pellees would, as demonstrated above, affect^ the 
property interests of the United States, and since 
the United States has not consented to be su^d \with 
respect thereto, it follows that the present Mils 
must be dismissed. I 

I 

C. These Suits Fall Outside the Scope of!the 
Decisions Which Gkant Injunctive Prc^cess 
TO Restrain Unauthorized Acts of Executive 
Officers | 

I 

I 

Appellees rely on the numerous cases where y^rits 
of injimction or mandamus have issued to restrain 
or control unauthorized acts of executive officers. 
The authority of these cases is not questioned. But 
they have no application to the present suits. 

In those cases the interests of the United States 
were not involved. Here substantial interests of 
the United States are affected. There the execi^tive 
officer was acting without authority, on a frolic of 
his own, as it were. Here suit is brought on a con¬ 
tract of the United States, where, under the deci- 
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sions, it is immaterial to the right to maintain the 
suit whether the executive officer’s construction of 
the contract is authorized or not. 

Wells V. Roper, 246 U. S. 335; 

Boeing Air Transport v. Farley, 64 App. D. 

C. ^, 75 P. (2d) 765; 

Transcontinental and Western Air, Inc., v. 

Farley, 71 F. (2d) 288, all supi'a. 

Moreover, and this is significant, the injunction/ 
mandamus cases restraining unauthorized executive 
action do not involve contracts of the United States, 
with one real and one apparent exception which will 
be discussed below. And even in the two cases last 
named, as will be seen, the decisions have no bear¬ 
ing on the controversy now at bar. 

1. THE UETJ SELECTION CASES HAVE NO APPLICATION 

Lieu selection cases, of which Payne v. Central 
Pacific Ry. Co., 255 U. S. 228 (1921), is a represen¬ 
tative example, have no application to and cannot 
control the present suits, for a number of reasons. 

In that case, the railroad company had filed a lieu 

selection list of indemnitv lands under a railroad 

•/ 

land grant, and the Secretary had canceled the list 
because of a power site withdrawal made after the 
list had been filed. The Supreme Court ordered a 
decree requiring the Secretary to dispose of the 
selection list on its merits without reference to the 
subsequent withdrawal. 
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(a) In the first place, the Secretary in the Pdyne 

case departed from a plain official duty. He had 
only to consider whether the railroad had sustained 
an actual loss, and whether the lands selected as 
indemnity were open to selection. He was jnot 
vested with any discretion to consider facts su|3se- 
quent to the date of selection. When he did sd, he 
departed from a plain duty. | 

But in the case at bar, the Secretary must deter¬ 
mine, through ‘‘a factual investigation njade 
* * * by going upon the land from tim^ to 

time, and from a personal examination of the same, 
the crops growing thereon, and the water reqxdre- 
ments thereof” (Italics added). (Amended bill, 
Par. VII, Fgx case, R. p. 32: Amended bill, l^ar. 
VII, Parks case, R. p. 24; Amended bill. Par. Vll, 
Ottmidler case, R. p. 25; and see also Amended bill. 
Par. XVIII, Fox case, R. p. 36; Amended bill, 
Par. XVIII, Parks case, R. pp. 28-29; Amended 
bill, Ottmidler case. Par. XVIII, R. pp. 29-30.) 

Here, as the appellees’ pleadings amply discjose, 
the Secretary is not disregarding his official dhty. 
He is, on the contrary, performing it. He has made 
the determination which appellees allege he must 
make. 

(b) Secondly, compliance with the injunction 
in the Payne case required only one act by the Sec¬ 
retary—disposition of the selection list on the 
merits—^whereas here is a decree granting the relief 
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prayed for would compel the Secretary to engage 
upon a series of continuing acts: furnishing water 
for the appellees in perpetuity. 

(c) In the third place, the Payne case dealt with 
property, whereas the suits at bar have reference 
to contracts. ' This distinction has been canvassed 
at length, supra, pp. 28-39. 

(d) It is tnie that there is some reference to a 
contract in the Payne case, particularly in the opin¬ 
ion of this Court in 46 App. D. C. at pp. 392-393, 
the contract being the agreement to carry troops 
and munitions of war as required by the terms of 
the railroad land grant act. But it is submitted 
that such a contract is entirelv collateral to the 
relief sought in the Payne case, which was simply 
to ripen the railroad’s equitable right to the se¬ 
lected lands (which right attached upon the filing 
of the selection list) into the legal right which 
would follow approval of the list. In the present 
cases, on the other hand, there is a continuing con¬ 
tract, of perpetual existence: the appellees must 
make payments, the United States must furnish 
water. This contract is not collateral, but is of the 
essence of the obligation. 

(e) There follows therefore another difference, 
that whereas the plaintiff in the Payne case had 
only to show, on one occasion that it was within 
the four comers of the statute, the appellees here 
must show a continuing compliance with the terms 
of their contractual water-right applications. 
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(f) Moreover, the plaintiff in the Payne pase 
sought simply a tangible piece of property, the 
land described in its selection list. That land cj^uld 
be pointed out, it was in place, and the transac^:ion 
was completed once the patent issued. But | the 
appellees here seek, not a piece of land, butj de¬ 
liveries of water in perpetuity. It may be |:hat 

there is now water in the reservoir to satisfy'the 

1 

rights they claim for this year, or even for iJext. 
Blit where is the water they claim for 1988, orj for 
1947, or for the year 2006"^ It may not evei| be 
in existence as water. Yet if the appellees are 
restored to their prior rights, as they pray in their 
amended bills, and if they continue their payments, 
they and their successors in title will have a right 


to receive water in 1938, in 1947, and in 2006, ^nd 
the Secretary and his successors in office wil| be 
obliged, under pain of punishment for contempt. 


to deliver water to them. 


The Payne case 



viously has no application to such a situation.! 


(g) Finally, the Secretary here is not, as in !the 
Payne case, considering an extraneous matter [not 


properly before him. In this connection, jthe 
scope of the decree in the Payne case is extremely 
significant. j 


This Court had enjoined the Secretary from can¬ 
celing the railroad’s indemnity list. Central jto- 
cific By. Co, v. Lane, 46 App. D. C. 374 (1917). The 
Supreme Court, however, modified the decree s(j as 
to provide that the Secretary should dispose of jfche 
selection on its merits without reference to the 
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power site withdrawal. In other words, the Su¬ 
preme Court'did not purport to control the Secre¬ 
tary’s action with respect to a determination of 
actual loss by the railway, or of the availability of 
the selected lands; the Court simply limited the 
matters which he could consider in making those 
determinations, and in particular enjoined him 
from taking ^ the withdrawal into account, on the 
perfectly prdper ground that a withdrawal subse¬ 
quent to the filing of the selection could not affect 
the selector’s rights. 

Here, however, appellees do not ask that the Sec¬ 
retary be enjoined from considering this, that, or 
the other fact. They are willing that he take all the 
facts into consideration. They point out in their 
bills at great length how he must make ‘‘a factual 
investigation” (Pars. VII and XVIII of the 
Amended Bill in each case). But they ivant him to 
come to a dif event conclusion than he did on the 
facts which he considered. 

Here the appellees do not allege, as did the rail¬ 
road in the Payne case, that the Secretary exceeded 
his authoidty by considering irrelevant facts. 
Here the allegation of excess of authority rests, not 
upon facts alleged to have been improperly con¬ 
sidered, but simply on the ground that the final 
conclusion drawn from properly considered facts is 
distasteful to the appellees. The intimation in the 
amended bills is that a different conclusion drawn 
from the same facts would have been legally unas- 


sailable. This, it is submitted, is not excess of 
authority; an executive officer, no more than a 
court, does not lose jurisdiction when he decides one 
way or another on the merits. 

It follows that the Payne case, "which enjoined 
only the consideration of entraneous facts, is not 
authority for the issuance of a decree controlling 
the Secretary’s determination of appellees’ w^ter 
requirements in these cases. I 

i 

2. THEEE IS HERE NO INTERFERENCE WITH APPELI^ES’ 

POSSESSION 1 

i 

i 

The only case arising out of a contract with jthe 
United States where the Supreme Court intimated 
that it would grant relief by injunction against ^he 
unauthorized acts of an executive officer in Goltr\^ v. 
Weeks, 271 U. S. 536 (1926), and in that case ^he 
Court’s remarks were based squarely on jthe 
premise that the officer there would be interfering 
with the plaintiff’s lawful possession. That is hot 
the case here. 

In Goltra v. Weeks, the plaintiff, lessee of per¬ 
tain boats and barges under a contract with ffie 
United States, sued to enjoin the Secretary of 
War and an army officer from wrongfully alnd 
forcibly taking possession of the boats. A dec]:ee 
dismissing the bill was affirmed on the ground tl|iat 
the plaintiff had no right to possession in the cir¬ 
cumstances of the case, but the Supreme Coprt 

1 

pointed out that relief would otherwise be granted. 
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The Court however distinguished and reaffirmed 
Wells v. Raper, 246 U. S. 335, supra, saying (p. 546 
of 271 U. S.) : 

It is sought to avoid the application of 
this to the present case by reference to the 
later case of Wells v. Roper, 246 U. S. 335. 
We think it clearly distinguishable. Wells 
had a contract with the Postmaster General 
acting for the United States, by which 
Roper agreed for four years to furnish, for 
use in collecting and delivering the mail, 
automobiles and chauffeurs at a stipulated 
compensation. One provision of the con¬ 
tract was that any or all of the equipments 
contracted for might be discontinued at any 
time upon ninety days’ notice by the Post¬ 
master General. Later, Congress author¬ 
ized that official in his discretion to use an 
appropriation to buy and maintain automo¬ 
biles for operating an experimental com¬ 
bined screen wagon and city collection and 
delivery service, and, in order to do this, he 
deemed it necessary to discontinue the serv¬ 
ice of the plaintiff, and gave the latter sea¬ 
sonable notice of the cancellation of the con¬ 
tract. The suit was a bill in equity to enjoin 
the Postmaster General from annulling the 
contract and interfering between the United 
States and the plaintiff in the performance 
and execution of the contract. The bill was 
dismissed on the ground that it was a suit 
against the United States. That which the 
bill sought to restrain was not a trespass 
upon the property of the plaintiff. The 
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automobiles of the plaintiff were not t|) be 
taken away from him by the governihent 
officer. What the oflScer was doing jwas 
merely exercising the authority entrusted to 
him by law for the benefit of the Govern¬ 
ment in annulling a contract which invojlved 
no change of possession or title to property. 
To enjoin the officer’s action was in e:^ect 
enforcement by specific performance of a 
contract against the United States. It was 
an affirmative remedy sought against the 
Government which, though in form merely 
restrictive of an officer, was really manda¬ 
tory against the sovereign. The difference 
between an injunction against the ilhsgal 
seizure of property lawfully possessed ^nd 
against the cancellation of a contract which 
involved no change of possession is manifest. 

The cases at bar fall on the Wells v. Roper ^ide 
of the distinction pointed out above. In the cajses 
here, there is no disturbance of the appellees’ 
possession. The appellees are not interruplied, 
and do not allege that they are interrupted, in th\eir 
possession of any water. They claim water whijch,. 
as pointed out above, is in the possession of |:he 
United States, and to which the United States Ijias 
title. So far from seeking to enjoin interfere'kce 
vnth their own possession, appellees ask that the 
Court interfere with the possession of the United 
States. They ask that the Secretary transfer pos¬ 
session of the water; in other words, they ask jpr 
specific performance of the contract. Con^e-^ 
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qiiently Goltra v. Weeks, 271 U. S. 536, supra, is 
really additional authority against the appellees’ 
contentions. 

D. The Present Cases Fall Squarely Within 

THE Doctrine of Boeing Air Transport v. 

Farley. 

It has been' pointed out above at some length that 
the present suits are brought on contracts of the 
United States, that they seek, in substance and ef¬ 
fect, specific performance of those contracts, and 
that they affect property rights of the United 
States. They fall, therefore, squarely within the 
cases discussed herein, pp. 13-28, supra, which 
hold that the Supreme Court of the District of 
Columbia is without jurisdiction to entertain a suit 
in form against an officer of the United States, if 
the substantial relief sought is specific perform¬ 
ance of a contract with the United States. 

Wells V. Roper, 246 U. S. 335; 

Boeing Air Transport v. Farley, 64 App. 
D. C. ——, 75 F. (2d) 765; 

Transcontinental <& Western Air, Inc., v. 
Farley, 71 F. (2d) 288, all supra; and other 
cases cited at pp. 13-14, supra. 

This contention was urged on the Court below, 
but it was there decided that the bill would lie, the 
memorandum opinions below reading as follows: 

It appears from the proposed amended 
bills that the orders made by the defendant 
are not authorized by Congress, and had they 
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the 

are 


been so authorized, would have deprived 
plaintiffs of vested rights. The suits 
not brought against the United States but to 
set aside unauthorized acts of the defenc^ant 
in cases in which he has no discretioi^ary 
powers, and is acting arbitrarily. 

The motions for leave to file the ameiided 
bills will be granted. 

{Fox case, R. p. 29; Parks case, R. p. 22; Ottmtiller 
case, R. p. 22.) 

In sustaining the motions in these c^ses 
for leave to file the amended bills accom¬ 
panying the motions I necessarily considered 
the questions raised by the motionsi to 
dismiss. | 

My opinion has not been changed by | the 
argument and briefs in behalf of the motions, 

and the motions to dismiss will be overruled, 

1 ' 

with leave to the defendant to answer wifjhin 
thirty days. 

{Fox case, R. p. 47; Parks case, R. p. 38; OftmttJfler 
ease, R. p. 44.) 

It is submitted that the reasons stated by 
court below for sustaining the bill were all consid¬ 
ered, and all held insufficient, by this Court in l^oe- 
ing Air Transport v. Farley, 64 App. D. C. 

75 F. (2d) 765, supra, 

(a) ‘‘The orders made by the defendant are |aot 
authorized by Congress.” 

In the Boeing case, the order of the Postmaster 
General was not authorized by Congress, for it \^as 
issued without according the air transport comply 


the 


o3 SS' 
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notice and hearing; and this Court was ‘‘of opinion 
that a provision for notice and hearing may, by 
implication, be read into the statute, for otherwise 
it would be clearly unconstitutional. Southern Ry, 
Co, V. Virginia, 290 U. S. 190.” (75 F. (2d) at p. 
767.) 

(b) “Had they been so authorized, [the orders] 
would have deprived the plaintiffs of vested 
rights.” 

This Court in the Boeing case held that the 
jylaintiff’s air mail contract was a property right 
protected by the due process clause of the Fifth 
Amendment, hence a vested right, and that the 
Postmaster General’s order deprived the Boeing 
plaintiff of that right. 

(c) “The suits are not brought against the United 
States but to set aside unauthorized acts of the de¬ 
fendant in which he has no discretionary powers, 
and is acting arbitrarily.” 

The Boeing suit was not brought against the 
United States but to set aside the unauthorized act 
of the defendant in a case in which he was acting 
arbitrarily. Notwithstanding these facts and cir¬ 
cumstances, however, the motion to dismiss in the 
Boeing case was granted on the ground that the 
suit was in shbstance and effect against the United 
States. As pointed out by Mr. Justice Van Orsdel, 
writing the opinion for this Court, these facts and 
circumstances, the theory upon which the case was 
pitched, were not decisive of the real issue in¬ 
volved. This Court held that the vital issue, on 
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which the case turned, was, whether the suit,| in 
substance and effect, was one against the United 
States. I 

This Court held that whether the United Staites 

I 

was a party to the controversy was not to be detler- 
mined by the merely nominal party on the record 
or the form of the relief sought, but was to be de¬ 
termined by the effect of the decree which couldjbe 
entered. And, following Wells v. Roper, 246 U.| S. 
335, supra, it was held that although the relief 
sought was in form merely restrictive of an officer 
of the United States it was really? in substance ajud 
effect, mandatory against the sovereign. Tljiis 
Court went on to hold that the effect of the Poi^t- 
master General’s order was to breach the contract 
of the United States and that ‘‘if the breach of tde 
contract operated to deprive plaintiffs of their 
property rights, they have an adequate and co^n- 
plete remedy at law.” On the authority of Wells v. 
Roper, 246 U. S. 335, supra, and Transcontinent/al 
amd Western Air, Inc, ^.'Farley, 71 F. (2d) 288, 
supra: the Court of Appeals concluded that the spit 

I 

to enjoin enforcement of the Postmaster Generali’s 
void, unauthorized and arbitrary order, which |n 
effect violated the contract property rights of tl^e 
plaintiff, was a suit against the United States aiid 
beyond the jurisdiction of the Supreme Court of 
the District of Columbia. 

In other words, the decision below in the cases cl 
bar is directly contrary to the decision of this 
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Court in the Boeing case. The facts in the Boeing 
case are, in legal effect, on all fours with the facts 
in these cases. A like decision must follow. The 
bills here must be dismissed. 

III. The amended bills of complaint lack equity because 
plaintiffs have a complete and adequate remedy 
at law 

Up to now,' argument for the appellant has con¬ 
sidered only the question of the jurisdiction of the 
court below, gua court, to take jurisdiction of the 
suits at bar. ' It is not proposed to demonstrate an 
additional ground of lack of jurisdiction, viz., the 
lack of equity jurisdiction in the court below, qua 
court of equity. 

A. There Is a Remedy at Law for Breach of a 

Water-Right Contract 

It is settled law, in the Western States and else¬ 
where, that an action at law lies for breach of a 
contract to deliver water. 

State ex rel. Krutz v. Washington Irr. Co., 
41 Wash. 283, 83 Pac. 308 (1906); 

Lombard v. Scholfeldt, 68 Wash. 518, 123 
Pac. 787 (1912); 

Huschhe v. Arcadia Orchards Co., 89 
Wash. 423, 154 Pac. 800 (1916) ; 

McDonald v. Prosser Falls Land dk Power 
Co., 110 Wash. 175,188 Pac. 462 (1920) ; 

Hill V. Selah & Moxee Irr. Dist., 139 Wash. 
120, 245 Pac. 752, (1926) ; 
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Roberts v. Craft, 141 Calif. 20, 74 Pa<5J 281 
(1903); i 

Gagnon v. Molden, 15 Idaho 727, 99 Pac. 
965 (1909); I 

Bright v. Virginia <Sc Gold Hill Water Co., 
234 Fed. 839 (C. C. A. 9th, 1916) ; I 

York Haven Water & Rower Co. v. ^ork 
Haven Paper Co., 201 Fed. 270 (C. C. A.\ 3d, 
1912). I 

And such an action does not fail even if the p^rty 
failing to deliver water is the United States. [The 

Tucker Act (Act of March 3, 1887, c. 359, 24 Stat. 
505, as amended by the Act of March 3, 1911, c. 
231, 36 Stat. 1093, 1136; 28 U. S. C. [1934 ^.] 
Secs. 41 (20), 250 (1)), provides that the several 
District Courts of the United States, if the amount 
in controversy does not exceed $10,000, and the 
Court of Claims generally, have jurisdiction. 

of all claims * * * founded upon the 

Constitution of the United States or any [Law 
of Congress, or upon any regulation of an 
Executive Department, or upon any con¬ 
tract, express or implied, with the Govern¬ 
ment of the United States, or for damages, 
liquidated or unliquidated, in cases ^ot 
sounding in tort, in respect to which claims 
the party would be entitled to rediess 
against the United States, either in a court 
of law, equity, or admiralty, if the United 
States were suable. ! 

I 

The Court of Claims has clearly indicated tjbat 
the Tucker Act authorizes an action for damages 
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based on breach of a water-right contract with the 
United States. 

North Platte C, & C, Co. v. United States, 48 Ct. 
Cls. 281 (1913). 

And under the provisions of the statute, and in 
the light of the decisions of the Supreme Court of 
Washington already cited, the United States Dis¬ 
trict Court for the Eastern District of Washington 
would likewise have jurisdiction of such an action, 
which the appellees could maintain upon proof of 
breach, provided that the recovery sought did not 
exceed $10,000. 

B. The Remedy at Law for Breach of a Water- 

Right Contract Is Adequate and Complete 

Not only is there a complete remedy at law for 
breach of a water-right contract, as shown above, 
even when the breach is on the part of the United 
States, but such remedy is regarded by the courts 
as entirely adequate, thus precluding resort to 
equity. 

State ex rel. Krutz v. Washington Irr. Co., 
41 Wash. 283, 83 Pac. 308, supra. 

In that case, the relator sought to compel the 
re^ondent irrigation company to deliver water 
under its water-right contract with the relator. 
The Supreme Court of Washington held that man¬ 
damus would not lie, because the relator had an 
adequate remedy at law for the company’s refusal 
to deliver water. 
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This decision is significant because the statute 
involved in the case, Ballinger’s Annotated Codes 
and Statutes of Washington (1897), Sec. 5756, ipro- 

i 

vided that a writ of mandate would issue only I 

i 

where there is not a plain, speedy, and ade¬ 
quate remedy in the ordinary course of |law. 

Even without the statute, the case w’ould stijl be 

I 

authority for the proposition stated, since the Con¬ 
siderations governing the granting of mandapaus 
and injunction are identical; both are extraordi¬ 
nary legal remedies. This similarity has been rec¬ 
ognized by the Supreme Court. 

Gaines v. Thompson, 7 Wall. 347 (Dec:. T. 
1868) ; 

Miguel v. McCarl, 291 U. S. 442, 452 
(1934); 

See TJnited States ex, rel, Shoshone Irr, 
Dist, V. I ekes, 63 App. D. C. 167, 70 P. (2d) 
771, stipra. 

Thus, in Gaines v. Thompson, 7 Wall. 347, supra, 
the Supreme Court said (p. 352) : i 

In the one case the officer is require^ to 
abandon his right to exercise his personal 
judgment, and to substitute that of the coirt, 
by performing the act as it commands. In 
the other he is forbidden to do the act which 
his judgment and discretion tell him shopld 
be done. There can be no difference in Ithe 
principle which forbids interference wjth 
the duties of these officers, whether it be jby 
wrrit of mandamus or injunction. j 
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The United States courts likewise recognize the 
doctrine that jurisdiction in equity is lacking when 
the remedy at law is adequate. 

Hurley v. Kincaid, 285 U. S. 95 (1932) ; 

Armour & Co. v. Dallas, 255 U. S. 280 
(1921) ; 

Marble Co. v. Ripley, 10 Wall. 339 (Dec. 
T. 1870); 

McAlester Fuel Co. v. San Antonio Pub¬ 
lic Service Co., 40 F. (2d) 844 (C. C. A. 
5th, 1930) ; 

Cf. York Haven Water c& Power Co. v. 
York Haveyi Paper Co., 201 Fed. 270, sfapra. 

The decision in Hurley v. Kincaid, 285 U. S. 95, 
supra, may be of some significance in the light of 
appellees’ theory that their rights are real prop¬ 
erty, for in that case the Supreme Court refused 
to enjoin a taking of the plaintiff’s land since he 
had an adequate remedy at law under the Tucker 
Act. 

C. The Remedy at Law Being Adequate, a Bill 
TO Enjoin Breach of a Contract or to Decree 
Specific Performance Thereof Must Be Dis¬ 
missed. 

This follows from the authorities cited imme¬ 
diately preceding; it is, of course, a well-estab¬ 
lished and elemental principle of equity. The 
appellees are not left remediless; the courts of law 
are open to them. 
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Only one further point need be touched upoja, a 
minor one. The bills are replete with charac^ter- 
izations of the Secretary’s action; ‘^unauthorizM”, 
‘‘capricious”, and “arbitrary” are some of the| ad¬ 
jectives used. It is difl&cult to see, however, how 

I 

any of these epithets can affect the present dase. 
None of the qualities attributed to the Secretajry’s 
action support an independent head of equity juris¬ 
diction. And certainly in substance the result is 
the same whether the acts complained of are aiibi- 
trary, unauthorized,, and capricious, whether Ithey 
are the result of an honest error of judgment or 
whether in fact they are fully justified both by 
the facts and the law. In each situation the ap¬ 
pellees’ essential allegation is breach of contract, 
and their rights therefore cannot rise higher^ by 
reason of adjectival averments in the bills. 

I 

While, it is true, the Tucker Act does not ^ive 
jurisdiction of suits sounding in tort, yet it is Sub¬ 
mitted that a plaintiff cannot invoke the jurisdic¬ 
tion of equity on the ground of inadequacy of legal 
remedy when that inadequacy is due solely to an 
allegation of tortiousness which alone preclijides 
resort to law. Courts of equity are not oped to 
litigants simply because they refuse to frame tjieir 
causes to take advantage of an adequate,, existing 
remedy at law. 
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IV. The amended bills of complaint lack equity because 
the relief prayed for therein would necessarily in¬ 
volve continued and detailed supervision by the 
court, for a long and indefinite period, of the per¬ 
formance of duties that require the exercise of 
personal judgment and technical skill 

Even if the court below had jurisdiction of the 
subject matter of these cases (which it has not), 
even if the court below had equity jurisdiction of 
these bills of complaint (which it has not), still 
there would be a compelling reason why it should 
decline jurisdiction, namely, the circumstance that 
the relief prayed for would involve continued and 
detailed supervision by the court, for an indefinite 
period, of acts which require the exercise of per¬ 
sonal judgment and technical skill. 

A. Analysis of the Prayers of the Bills Indi¬ 
cates That the Relief Sought Will Require 
Affirmative Action by the Appellant 

Appellees pray that “an order be entered requir¬ 
ing the defendant as Secretary of the Interior to 
vacate, set aside, and hold for naught the said no¬ 
tices and orders herein referred to and that the 
plaintiffs be restored to the rights and privileges 
which they enjoyed prior to the promulgation of 
said notices and orders” (Amended bill of com¬ 
plaint, Par. XXII, Fox case, R. pp. 3&-39; 
Amended bill of complaint, Par. XXII, Parks case, 
R. p. 31; Amended biU of complaint, Par. XXII, 
Ottmvller case, R. p. 32). 
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Analysis of these prayers indicates that th^ first 
part thereof is purely formal. The Secretary pf the 
Interior conceivably could maintain the orders and 
notices complained of in full force and effect, and 
yet cause to be delivered to the appellees all the 
water that they claim; and conversely, he coujd re¬ 
voke the orders and notices without thereby giving 
to the appellees so much as a single drop of yater 
more than they now are receiving. In truth, the 
orders and notices in and of themselves are wholly 
immaterial so far as the appellees’ snhst(initial 
rights are concerned. The satisfaction of l:hose 
rights depends, not on the formality of publishing 
or revoking orders, but on the actual deliveri(3S of 
water which are made. In other words, ivhen the 
appellees pray to '^he restored to the rights and 
privileges which they enjoyed prior to the promul¬ 
gation of said notices and orders”, they pray an 
affirmative delivei'y of water hy the Secretary. 
They ask the Court, by injunctive process directed 
against the Secretary of the Interior, to coijnpel 
deliveries of water to their lands, and they | ask 
necessarily that the Court compel determinations 
of the amounts of such deliveries, to which the ap¬ 
pellees allege they are entitled, in accordance with 
the past practice. 

No other analysis of the prayers for relief can 
stand up under scrunity; and no amount of per- 
biage, no artifice of adroit phraseology, can confieal 
the fact that the relief prayed for involves affirmor- 
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live action on the part of the appellant and his 
agents. Because, unless the appellant acts afl&rma- 
tively, the appellees are in no better position, from 
their own point of view, than when they commenced 
suit. 

B. The Allegations of the Bill Disclose that 
SUCH Affirmative Action Invol\’es the Exer¬ 
cise OF Personal Judgment and Technical 
Skill Over an Indefinite Period 

It is important, further, in analyzing the pray¬ 
ers of the bills, to ascertain with some precision 
just what the affirmative relief which the appellees 
seek actually involves. Prom the bills and exhibits 
in each case it is apparent that the measure of the 
obligation is not a fixed one, but is based on a stand¬ 
ard merely, that of ‘‘beneficial use.” 

Thus, in the Fox case, the several applications 
specifically state that “The measure of the vrater 
right for said land is that quantity of water which 
shall be beneficially used for the irrigation 
thereof * * {Fox case, Exh. B, Art. 2, 

R. p. 16; Exh. C, Art. 2, R. p. 19; Exh. D, Art. 2, 
R. pp. 22-23; see Amended bill. Pars. VII, X, 
XVIII, R. pp. 32, 33, 36.) 

In the Ottmuller case, the application provides 
that “The quantity of water furnished hereunder 
shall be 3 acre-feet of water per acre of irrigable 
land, as aforesaid, measured at the land; or so 
much thereof as shall constitute the proportionate 
share per acre from the water supply actually 
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available for the lands under said project; pro¬ 
vided, that the supply furnished shall he limitM to 
the amount of water beneficially used on said ir¬ 
rigable land * * * (Italics added), (vtt- 
muller case, Exh. C, E. p. 35; see Amended J^ill, 
Pars. VII, X, XVIII, R. pp. 25, 26, 29-^0.) 

In the Parks case, likewise, while a given amount 
of water is stated, that amount must be increased 
to provide successful irrigation, but cannot be lim¬ 
ited to the amount beneficially used. Article 3 of 
the contract provides: | 

I 

The amount of water to be furnished here¬ 
under shall be three acre-feet of water per 
annum per acre measured at the land, or as 
much more water as will be required to suc¬ 
cessfully irrigate the land, the amouni: so 
required to be determined by the authorized 
agent of the United States, and the w^ter 
shall be used only to irrigate said lands jand 
for domestic purposes incident thereto; ]^ro- 
vided, that the amount of water furnished 
shall be limited to the amount beneficially 
used upon such lands. {Parks case, E. p. 16; 
see Amended Bill, Pars. VII, X, XVIIIJ, R. 
pp. 24, 25, 28-29.) 

It should be noted also that the Reclamation iaw 

I 

expressly limits water deliveries to the amoijints 
that may be beneficially used. | 

I 

The right to the use of water acquired 
under the provisions of this Act shall be ap¬ 
purtenant to the land irrigated, and bene¬ 
ficial use shall be the basis, the measure, ^nd 
the limit of the right, (Italics addid.)- 
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(Act of June 17, 1902, Sec. 8, 32 Stat. 390; 

43 U. S. C. [1934 ed.] see. 372.) 

So that, in each of the cases under consideration, 
the amount of water to be furnished is not fixed, 
but is on a sliding scale. The standard in each case 
is that of beneficial use, and the determination of 
the amount of water to be delivered pursuant to 
this standard requires, according to the specific alle¬ 
gations of the amended bills of complaint, ‘‘a fac¬ 
tual investigation made by said representatives and 
said subordinates [of the Secretary of the Interior] 
by going upon the land from time to time, and 
from a personal examination of the same, the crops 
growing thereon, and the water requirements 
thereof.” (Amended bill of complaint. Par. VII, 
Fox case, R. pj 32; Amended bill of complaint. Par. 
VII, Parks case, R. p. 24; Amended bill of com¬ 
plaint, Par. VII, OttmuUer case, R. p. 25.) 

Again, in Par. XVIII of the amended bill in 
each case, it is stated ‘‘that the determination as 
to the amoimt! required to beneficially and success¬ 
fully irrigate each tract was to be made by the rep¬ 
resentatives and subordinates of the successive 
Secretaries of the Interior who were charged with 
the distribution and that the same was to be made 
by said representatives and subordinates upon 
factual investigation obtained by personal exam¬ 
ination of the land and crops growing thereon and 
water requirements thereof.” (Fox case, R. p. 36; 
Parks case, R. pp. 28-29; Ottmidler case, R. pp. 
29-30.) 
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In other words, it is apparent on the face the 
bill in each case that the affirmative action so\ight 
involves, on the part of the appellant and his 
agents, the periodic exercise of personal judgr^ient 
and technical skill—and that for an indefinite pe¬ 
riod, having in mind that the water rights no'jv in 
litigation are perpetual rights; and may exi^t in 
perpetuity if the appellees and their successoijs in 
title keep up the payments which they have ag:|:eed 
to make. j 

I 

C. EQxncTY Will Not Grant Relief in Sucjn 

Circumstances | 

i 

I 

The foregoing has made abundantly clear that 
the appellees’ amended bills pray the Court to 
enter upon a protracted and detailed supervision, 
in the State of Washington, of the appellant’s| pe¬ 
riodic perfoimance of duties that require the exer¬ 
cise of personal judgment and technical skill. If 
the relief sought for is granted, and a degree parsed 
restoring the appellees ^^to the rights and priviksges 
which they enjoyed prior to the promulgation’^ of 
the notices complained of, then the appellant and 
his agents must, as the bill indicates, make factual 
investigation obtained by personal examination of 
the lands and crops growing” on each tract, “and 
water requirements thereof.” And, if the Ap¬ 
pellees, once more dissatisfied with such investiga¬ 
tion, cite the appellant for contempt, the Supreme 
Court of the District of Columbia, must, throu0i a 
master, review the factual investigations thereto- 
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fore made, and must, necessarily, review the per¬ 
sonal examination of the la'nds and crops and water 
requirements of tracts of land three thousand 
miles distant! That is what enforcement of the 
decrees prayed for by the plaintiffs would involve. 
It might happen that the Supreme Court of the 
District of Columbia would be hard pressed to find 
within its jurisdiction a master qualified to exam¬ 
iner irrigated lands and the crops growing thereon, 
or one able to determine with any accuracy the 
water requirements for the lands before him; but 
how otherwise could the decree now prayed for be 
adequately enforced to preserve and protect the 
appellees’ alleged rights? And, since delivery of 
water must be made every year, and may, if the 
appellees continue their pa^unents, be required in 
perpetuity, a single review and investigation by 
the Court would not suffice. The Court must be 
prepared, if it grants the relief prayed for, to dis¬ 
patch a master to Yakima in the State of Wash¬ 
ington every summer, lest the appellant, by a de¬ 
termination of ‘‘beneficial use” not concurred in 
by the appellees, withhold in any irrigation season 
water to which the appellees deem themselves 
entitled. 

Thus to state the situation throws into sharp 
relief the wisdom of the well-recognized doctrine 
of equity jurisdiction that equity will not grant re¬ 
lief which involves continued and detailed super¬ 
vision by the court of duties that require the exer¬ 
cise of personal judgment and technical skill—a 
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doctrine which compels the conclusion thaj: the 
amended bills of complaint herein lack equit^t' and 
must be dismissed. | 

i 

Marble Co, v. Ripley, 10 Wall. 339, 
Javierre v. Central Altagracia, 217 p, S. 
502 (1910); ’ I 

York Haven Water cfc Power Co, v. York 

i 

Haven Paper Co,, 201 Fed. 270, supra '; 

United Cigarette Machine Co, v. Winston 
Cigarette Machine Co,, 194 Fed. 947 (C. C. 
A. 4th, 1&12) ; I 

Arizona Edison Co, v. Southern Sierras 
Power Co„ 17 F. (2d) 739 (C. C. A.|9th, 
1927) ; cert, den., 274 U. S. 757 (1927) ; | 
Engemoen v. 26 F. (2d) 576 (C. C, A. 
8th, 1928); I 

Pomeroy, Specific Performance of Con- 
tracts (3d ed. 1926), Secs. 310, 312. 

Thus, in Marble Co, v. Ripley, 10 Wall. 339, 
supra, the contract called for the quarryinff of 
marble. In refusing to grant specific perform¬ 
ance, the Supreme Court said (p. 358) : 

These duties are continuous. They invlolve 
skill, personal labor, and cultivated jilidg- 
ment. It is, in effect, a personal contract 
to deliver marble of certain kinds, and in 
blocks of a kind, that the court is incapable 
of determining whether they accord with the 
contract or not. The agreement being for 
a perpetual supply of marble, no decree the 
court can make will end the controvejrsy. 

If performance be decreed, the case must re- 
30453—35- 6 I 
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main in court forever, and the court to the 
end of time may be called upon to determine, 
not only whether the prescribed quantity of 
marble has been delivered, but whether 
every block was from the right place, 
whether it was sound, whether it was of 
suitable size, or shape, or proportion. 

The considerations set out by the Supreme Court 
apply with full force to the relief sought in the 
instant cases. To paraphrase but slightly, ‘‘The 
agreement being for a perpetual supply of water, 
no decree the court can make will end the contro¬ 
versy.’^ 

And, in York Haven Water & Power Co, v. York 
Haven Paper Co,, 201 Fed. 270, supra, where the 
paper company sought to enjoin the power com¬ 
pany from taking water to the detriment of a water 
right sold the' paper company by the power com¬ 
pany, the Court refused to grant an injunction 
enjoining breach (and hence compelling specific 
performance) of the water right contract. The 
Court held that the proper remedy was an action at 
law for damages, saying (pp. 278-279) : 

* * * A perpetual and continuing per¬ 

formance is of the very essence of the cove¬ 
nants, and involves an enormous outlay of 
money and continuous effort on the part of 
the defendant. We think that the court 
below should not impose upon itself the duty 
of enforcing through the indefinite future 
the performance of such a contract. 
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So, too, in Arizona Edison Co. v. Southern 
Sierras Power Co., 17 P. (2d) 739, supra, the Cir¬ 
cuit Court of Appeals for the Ninth Circuit directed 
dismissal of a bill to enjoin breach of a contract for 
the delivery of electric power on the sole ground 
that the relief prayed for would entail protracted 
supervision by the court, pointing out (p. ^40) 

that— I 

It is a settled principle that a court of equity 
will ordinarily decree specific performance 
only when it can dispose of the matter in 
controversy by a decree capable of present 
performance. It will not decree a party to 
perform a continuous duty extending over a 
series of years, but will leave the aggrieved 
party to his remedies at law. 

And of course, it is familiar law that the courts 
will not control action of executive officers wl^ere 
skill, judgment, or discretion is involved. [ 

Riverside Oil Co. v. Hitchcock, 190 U. S. 
316 (1903) ; 

Cohen v. Fall, 52 App. D. C. 140, 284 !^ed. 
734 (1922). i 

I 

The principle that equity will not grant relief 
which entails continued supervision, a fortiori 
when there is involved the exercise of personal 
judgment, is applicable equally whether the j^ill 
seeks a decree enjoining a breach of contract or a 
decree compelling specific performance, or both. 
In substance and effect, the relief sought is the 
same. As stated by the Circuit Court of Appeals 
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for the Eight Circuit in Engemoen v. Rea, 26 F. 
(2d) 576, sui)ra. 

An injunction decree enjoining the breach 
of a contract is in effect a decree for its 
specific performance, and the principles 
which govern the granting of both remedies 
are generally the same. 

Other decisions are to the same effect: 

United Fuel Gas Co. v. Swiss Oil Corp., 
41 F. (2d) 4 (C. C. A. 6th, 1930) ; 

Arizona Edison Co. v. Southern Sierras 
Power Co-, 17 F. (2d) 739, supra; 

Hutchinson Gas <& Fuel Co. v. Wichita 
Natural Gas Co., 267 Fed. 35 (C. C. A. 8th, 
1920); 

United Cigarette Machine Co. Winston 
Cigarette Machine Co., 194 Fed. 947, supra. 

Consequently, the principle that equity will not 
grant relief involving continuous supervision of 
duties requiring skill and judgment is applicable 
here no matter how the prayers for relief are con¬ 
strued, since the appellees seek specific perform¬ 
ance of their water-right contracts both by a decree 
enjoining the execution of orders and notices 
alleged to be in breach of those contracts, as well 
as by a decree restoring appellees to their alleged 
contract rights by ordering the appellant to deliver 
water to them. 

Or, even conceding arguendo the appellees’ con¬ 
tention that their rights are not in any respect con¬ 
tractual, but savor of the realty, the fundamental 

V 

objection to the exercise of equity jurisdiction is 


ai 


"stiil present. Whatever the appellees’ i^i^ts |may 
he analytically, the prayers of the bills cannc^t be 
granted without ordering the appellant to deter¬ 
mine the beneficial use of water .appertainkig to 
the appellees’ lands^ and this determinatioii in¬ 
volves, as the allegations of the amended bil^s of 
complaint amply demonstrate, exercise of personal 
judgment and technical skill for an inde^ite 
period. Whatever the nature af the appellees^ 
rights, satisfaction thereof still requires a ^\fac- 

I 

tucbl investigation hy "the defendant,'' Sucji an 
investigation will not be decreed by a cour|: of 

equity because of the difficulties of enforcing the 
decree. 

It may be noted in passing that examination of 
the appellees’ rights in the light of the prolj)lem 
of enforcement strengthens considerably the argu¬ 
ment herein pressed by the appellant, that those 
rights are wholly contractual. The protection of 
tangible property from trespass, or the enforce¬ 
ment of a tangible property right, does not involve 
either continuous supervision or the exercis\ of 
skill or judgment; a comparison with the |lieu 

* I 

selection eases is very instructive in this connect|ion. 

To sum up, it is clear upon the face of j the 
amended bills of complaint, in view of the author¬ 
ities cited, that the appellees pray for relief which 
equity will not give, regardless of the adequacy 
vel non of the legal remedy. The amended hills 
of complaint should therefore be dismissed for v[ant 
of equity.. I 
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V. The orders of the Supreme Court of the District of 
Columbia should be reversed, with directions to 
dismiss the amended bills of complaint herein 
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STATEMENT OF THE CASE 

The purpose of these actions is to secure a 
mandatory injunction from the Supreme Court 
of the District of Columbia, commanding the 
appellant, as Secretary of the Interior, to va¬ 
cate, set aside and hold for naught certain pub¬ 
lic notices and orders dated October 17th, 1930, 
February 14th, 1932 and May 5th, 1932 {Fox 
case, R. p. 43, 45; Ottmuller case, R. p. 40, 42: 
Parks case, R. p. 34, 36), promulgated by his 
predecessor in office and now being enforced 
by the appellant, copies of which are attached 
to appellees’ amended Bills of Complaint {Fox 
and Ottmuller cases, Exh. F, G, Parks case, 
Exh. E, F),! which public notices and orders 
are not within the authority conferred upon 
the Secretary of the Interior by Congress, are 
in positive violation of six specific provisions 
of the Reclamation Act, also in violation of the 
Constitution of the United States, Constitution, 
statutes and decisions of the Supreme Court of 
the State of Washington, in that they deprive 

appelles of their real property in violation of 
the due process clause (5th Amendment) of 
the Federal Constitution, and which public 
notices and orders were promulgated and are 
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being enforced by appellant to coerce |and 
force the appellees and other water right u^ers 

I 

in the Sunnyside Division of the Yakima j^ro- 
ject (comprising the same territory as the Sun¬ 
nyside Valley Irrigation District, an irrigation 
district organized under the laws of the S|:ate 
of Washington), and which includes appellees’ 
land, to pay $1,000,000.00 toward the cost of 
constructing the Cle Elum Reservoir, for the 
purpose of furnishing water rights to lands in 
the Kittitas Reclamation District, the canal and 

distribution svstem in said district which Was 

1 

in the process of construction at that time, |nd 
also for the purpose of furnishing water toj ir¬ 
rigate lands in the Roza and Kennewick d^vi- 
sions of the Yakima Project, the construction 

I 

of which were contemplated at that time. 

THE FACTS 

In 1906, the United States acquired by pjjr- 
chase from the Washington Irrigation Com¬ 
pany, the Sunnyside Canal, together with jan 
appropriation of 1,0(X) cubic feet of water jier 

second of time of the water users of the Yak- 

! 

ima River made by the Northern Pacific, Yak¬ 
ima and Kittitas Irrigation Company on the 
22nd of April, 1891 {United States vs. Union 
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Gap Irrigalioii Company, 209 Fed. 276), under 
the Reclamation xVct of June 17th, 1902. Short¬ 
ly thereafter water right applications for water 
rights were made hy the owners of the lands of 
appellees {Fox case, R. p. 16 to 19; Otlnmllcr 
case, R. p. 15 to 19) and supplemental water 
right contract by owner of the land of Parks 
{Parks case, R. p. 14). At that time the Parks 
land was under irrigation from waters appro¬ 
priated on April 22nd, 1891. Ekich of the water 
right applications gave the United States a lien 
upon the land and water rights, to pay the con¬ 
struction charges of $52.00 per acre {Ottnuillev 
case, R. p. 16; Fox case, R. p. 16). These water 
right applications and supplemental water 
right contracts fixed beneficial use as the mea¬ 
sure of the water right, the same measure as 
fixed by the Reclamation Act and generally 
adopted by Statute and court decisions in the 
arid land states. 

As a condition precedent to obtaining the 
benefits under the applications and supple¬ 
mental water right contracts, a 11 the water 

users were required to incorporate the Sunny- 
side Water Users Association and place theii’ 
lands in said project, and contract was entered 



into between said association and the Unlited 


States on May 7th, 1906 {Fox case, R. p. 12, |15), 
which expressly provided that “the right^ to 
the use of water” where the same have vested, 
are to be defined, determined and enjoyed in 
accordance with the Reclamation Act of Jbne 
17th, 1902, Section 8 of which Act provides: 

“That the right to the use of waterj ac¬ 
quired under the provisions of this Act 
shall be appurtenant to the land irrigat¬ 
ed and beneficial use shall be the bbsis, 
the measure and the limit of the right 
(32 Stat. 390, 43 USCA, Section 372) j 

Pursuant to Sections 7408 to 7415 of R^m- 

I 

ington’s Revised Statutes of Washington, Ithe 
United States, in 1906, made application to jthe 


Land Commissioner of the State of Washihg- 

i 

ton to withdraw from appropriation by private 
parties unappropriated waters of the Yakima 
River. This statute provides that when the jSe- 
cretarv of the Interior shall cause to be let 2^ 

j 

contract for the construction of works for |he 
storage of water “any authorized offiical of |he 
United States, either in the name of the Uniijed 
States or in such name as may be determinjed 

I 

by the Secretary of the Interior, *mai] app^o- 
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priate in behalf of the United States’ unappro¬ 
priated waters and that such appropriation to 
be made, maintained and perfected in the same 
manner as though such appropriation had been 
made by a private person, corporation or asso¬ 
ciation * *' * such appropriation by or on 
behalf of the United States shall inure to the 
United States, and its successors in interest in 
the same manner and to the same extent as 
though said appropriation had been made by 
a private person, corporation or association.” 

Sections 7378 to 7391, Rem. Rev. Stat. of 
Washington gives the method for the appro¬ 
priation of water ^'for beneficial use'* and pro¬ 
vides that an application be made to the State 
Hydraulic Engineer for permit and that “the 
construction of anv ditch, canal or works or 
performing any work in connection with said 
construction' or appropriation, or the use of 
any waters, i shall not be an appropriation of 
such water nor any act for the purpose of ap¬ 
propriating water unless a permit to make said 
appropriation has first been granted by the 

State Hydraulic Engineer.” The act further 
provides for public notice, hearing and issu¬ 
ance of permit. Section 7390 provides for a 
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secondary" or reservoir permit as follows: “But 
the party proposing to apply to a benej^cial 
use, the waters stored in such reservoir, ^hall 
also file application for a permit, to be known 
as a secondary permit ^ * When the bene- 

Icial use has been completed and perfected 
under the secondary permit, the State Hy- 

I 

draulic Engineer shall take proof of the ibater 
users under such permit* and final certificate 
of appropriation shall refer to the ditch and 
w’’orks described in the secondary permit 'and 
the reservoir described in the primary permit. 
The right to the use of water which has l|een 
applied to beneficial use in the state shalf be 
and remain appurtenant to the land or place 
upon which the same is used.” I 

The United States and its officials wholly fail¬ 
ed to make application for either a primarV or 
secondary permit or take any other steps to 
perfect the appropriation. Reservoirs were con¬ 
structed of sufficient capacity, together with the 
% 

1,000 cubic feet of water appropriated in 1891, 
to furnish the amount of water necessary f|)r a 
water right to beneficially and successfully^ ir¬ 
rigate all lands in the division, including ap¬ 
pellees Fox to the extent of 4.84 acre feet of 
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water, OttmuHer to the extent of 5.56 acre feet 
of water and Parks to the extent of 6 acre feet 
of water per acre for about twenty years. 

On Noyeml>er 12th, 1930, the Bureau of Re¬ 
clamation of! the United States made applica¬ 
tion for a primary" permit to the State Hy¬ 
draulic Engineer in which were described the 
lands of appellees and other lands as the lands 
to be irrigated. This application was to appro¬ 
priate 1300 cubic feet of water per second. No 
further proceedings were eyer had thereon. 

When the reseryoirs were constructed, there 
were under the decisions of the Supreme Court 
of Washington, two ways in which water could 
be appropriated. One way was by filing a no¬ 
tice of appropriation in the office of the County 
Auditor where the water was to be appropriat¬ 
ed, together with the exercise of due diligence 
in the construction of an irrigation system. 
The other was by the actual beneficial use of 
the water on the land. In the first case, the pri¬ 
ority of the water right dated from the filing of 

the notice. In the second, from the date of the 
commencement of the construction of irriga¬ 
tion works, if due diligence was used in con¬ 
structing the same. (In re Crab Creek and 
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Moses Lake, 134 Wash. 7.) The 1,000 cubic feet 
appropriated on April 22nd, 1891 was appro¬ 
priated on that date by notice. The waters stor¬ 
ed in the reservoir were appropriated by the 
application to beneficial use and the comrpon 
law rule that where water is applied to the l^nd 
in the irrigation thereof, the right to the lusc 

i 

of such water becomes a part and parcel of it, 
or in the language of the law, it becomes jap- 
purtenant thereto, applies. This is also tfue 
under 43 USCA, Section 372, which makes 'the 
water right appurtenant to the lands irrigated. 

In 1909, Garfield, Secretary of the Interior, 
pursuant to 43 USCA, Sec. 419, ascertained tl^iat 
the total cost of purchasing the Sunnysjide 

I 

canal and irrigation system from the Washibg- 

i 

ton Irrigation Company, additional costs | of 
the necessary reservoirs to furnish additional 
water above water appropriated in 1891, for 
appellees’ land and all other lands in said unit 
to the extent of the amount of water necessary 
to beneficially and successfully irrigate ihe 
same, and found that the total cost would be 
$52.00 per acre, which sum would return to 
the Reclamation Fund the total cost of the pro¬ 
ject. On March 2nd, 1909, Garfield, Secrets.ry 
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of the Interior, pursuant to the terms of said 
section, issued a public notice and order fix¬ 
ing the construction charge at $52.00 per acre 
{Fox case, R. p. 39; Ottmuller case, R. p. 33). 

The representatives of the Secretary of the 
Interior who actually administered said pro¬ 
ject uniformly and and at times construed the 
Reclamation Act, water right applications and 
supplemental water right contract here re¬ 
ferred to, that the water users were entitled to 
a sufficient amount of water to beneficially 
and successfully irrigate their land and that 
the amount of water required for each tract 
was to be determined by the representatives of 
the Secretary of the Interior, who had the phy¬ 
sical charge of water distribution from a fact¬ 
ual investigation by said representatives by go¬ 
ing upon the land from time to time and by a 
personal examination of the same, the crops 
growing thereon and the water requirements 
thereof. Pursuant to the practical construction 
so made by the representatives of the Secretary 

of the Interior, it was determined by the suc¬ 
cessive Secretaries of the Interior and his re¬ 
presentatives that 4.84 acre feet of water per 
annum was necessary for the Fox land, 5.56 
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acre feet of water per annum was necessary 
for the Ottmuller land and 6 acre feet of water 
per annum was necessary for the Parks land 
to beneficially and successfully irrigate the 
same. After said facts had been ascertained 

and this determination made, Congress pass- 

1 

ed the Reclamation Extension Act on August 
13th, 1914, as follows: 

“That no increase in the construction 
charges shall hereafter be made, after 
the same have been fixed by public \no- 
tice, except by agreement betw^een j the 
Secretary of the Interior and a majority 
of the water right applicants and en^ry- 
men to be affected by such increase.” 1(38 
Stat. 687, 43 USCA 469.) i 

After the passage of the above act, an(^ in 

j 

pursuance of its provisions, Franklin K. Lhne, 
the then Secretary of the Interior, on Septem¬ 
ber 24th, 1914, issued a public notice and or^er 
(Fox case, R. p. 41; Ottmuller case, R. p. |38; 
Parks case, R. p. 32), which public notice ^nd 
order expressly provides: 

''The amount of the construction 
charge per irrigable acre for lands for 
which entry under the provisions of ihe 
Reclamation Act of June 17th, 1902 (32 
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Stat. 388), or wafer right application haa 
heretofore been made, shall be the 
amount fixed in the several public no¬ 
tices heretofore issued for the respective 
lands and therein termed ‘the building 
charge’ and will not be increased, except 
as provided in said Reclamation Exten¬ 
sion Act.” [Fox case, R. p. 31, Ottmuller 
case, R. p. 28; Parks case, R. p. 32). 

Appellee Ottmuller paid to the United States 
the sum of $52.00 per acre in full payment of 
the cost of the water right and on February 
28th, 1934, the United States issued a certificate 
of final payment and released the lien on the 
Ottmuller land, and the absolute fee simple 
title to the land and water right is now vested 
in Ottmuller [Ottmuller case, R. p. 26) and the 
lien of the United States for building charge 
has been fully satisfied (43 USCA 543). In the 
Parks case, construction charges were fully 
paid and appellee Parks is the owner of the 
absolute fee simple title to said land and water 
right (Parks case, R. p. 25). Appellee Fox paid 
all construction charges that have accrued and 
has a vested interest in a water right [Fox case, 
R. p. 33). 

The Sunnj^side Valley Irrigation District was 
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13 I 

I 

organized in 1918, and entered into contract 
with the United States by the terms of wliich 
said district assumed and agreed to pay all 
construction charges to the extent of $2,(|00,- 
000, and all operation and maintenance changes 
in said division (Fox case, R. p. 6), and pur¬ 
suant to 43 USCA, Sec. 512, the Secretary of the 
Interior released all liens on all lands in ^aid 
unit for construction, operation and main|en- 

ance charges and at the present time the United 

1 

States has no lien upon the land or water right 
for construction, operation and maintenance 
charges (Fox case, R. p. 6). 

In 1930, Elwood Mead, Commissioner of Re¬ 
clamation of the United States, wished to con- 

1 

struct the Cle Elum Reservoir at a cost of $3,- 

! 

500,000.00 to store water for the purpose of ir¬ 
rigating lands in the Kittitas Reclamation dis¬ 
trict, the canal and distribution system in ^aid 

I 

district was at that time in the process of c^n- 

I 

slrcution, and also for the purpose of furnish¬ 
ing water to irrigate lands in Roza and Ken¬ 
newick divisions of the Yakima Project, pic 
construction of which was contemplated at 
that time. Mead ascertained that the total cost 
of said reservoir was $1,000,000.00 more than 
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the amount that would be returned to the Re¬ 
clamation Fund from said new divisions. It 
was then necessary for him to make provision 
for said sum from some other source before 
construction of this reservoir could be com¬ 
menced. Without consulting the appellees or 
other water users in said unit or said district, 
he charged the sum of $1,000,000.00 to the Sun- 
nvside Division and furnished the Secretarv of 

%>' V' 

the Interior with information that provision 
had been made for the pa^’ment by said divi¬ 
sion of this amount (Fox case, R. p. 33; Ottmul- 
ler case, R. p. 27; Parks case, R. p. 26). 

B. E. Stoutemver, District Counsel and other 
officials of the Bureau of Reclamation of the 
United States, attempted to persuade the water 
right applicants and water users in said divi¬ 
sion to authorize the officials of the Sunnyside 
Valley Irrigation District to execute a contract 
with the United States to pay the sum of $1,- 
000,000.00 additional construction charge and 
thereby obligate appellees’ lands and all othei' 
lands in said district to the last faithful acre 
to pay the sum of $1,000,000.00 additional con¬ 
struction charges. Appellees and other water 
right applicants in said district refused to an- 
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Ihorize this obligation. The amount so attempt¬ 
ed to be charged against the appellees and bther 
water right applicants was equivalent to 35% 
of the eoriginal building charge Fox cas^, R. 
p. 34; Ottmiiller case, R. p. 27; Parks cash, R. 

p. 26). 

Thereafter Mead, Commissioner of Recla¬ 
mation, Stoutemyer, District Counsel and Wil¬ 
bur, Secretary of the Interior, agreed that thej" 
would force and coerce the appellees and cither 
water right applicants in said district tq au¬ 
thorize the execution of a contract to pa^: the 
additional sum of $1,000,000.00 construction 
charges, and-or to force and coerce appellees 
and other water right users in said district to 
sign a water rental application which wquld 
eventually return $1,000,000.00 to the Reclama¬ 
tion Fund, being a portion of the cost of in¬ 
structing the Cle Elum Reservoir or deprive 
appellees of a portion of the water right owjned 
by them. In pursuance of this agreement, $aid 

I 

parties caused the Assistant Secretary of | the 

i 

Interior on October 17th, 1930, to issue the 

! 

basic public notice and public notices \vl|iicli 

1 

appellees seek to have vacated, annulled qnd 
set aside. {Fox case, R. p. 43, 45; Ottmuller c^se. 
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R. p. 40, 42; Parks case, R. p. 34, 36). ^ 

On December 11th, 1930, Rav Lvman Vrib 
bur, the then Secretary of the Interior, certified 
to the President of the United States that pro¬ 
vision had been made for the repayment to the 
Reclamation Fund of the total cost of the Cle 
Elum Reservoir, in which certificate he stated 
that the total cost of said reservoir was 53,500,- 
000.00, and that 

‘"of this amount * * * $1,000,000.00 
bv rentals from the Sunnvside Division 
of the Yakima Project.” 

Stoutemyer, ilead and \Yilbur agreed with 
the representatives of the other divisions of 
the Yakima Project which were under con¬ 
struction or for which construction was con¬ 
templated, that they would attempt by means 
of said water rental applications to force and 
coerce appellees and other water right users to 
authorize the officials of the district to execute 
a contract and pay to the United States an addi¬ 
tional sum of $1,000,000.00 construction 
charges, the same being a portion of the cost 

of constructirtg the Cle Elum Reservoir, which 
was being constructed for said new divisions 
and-or to collect from the appellees and other 
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water users in said division bj- the subterfuge 

i 

of water rental applications, the sum of $1^000,- 

I 

000.00, with the understanding that if these! par¬ 
ties were unable to force and coerce the e>fecu- 
tion of such a contract between said district 

i 

and the United States, and-or were unabjie to 
collect said sum of $1,000,000.00 by meaiis of 
depriving the appellees and other water ^sers 
of a portion of the water right owned by i 
and-or compelling the appellees and other 
ter right users to execute a water rental a 
cation and thus collect said sum, and in 
event they were unable by either of said 
thods to obtain the payment of the sum of|$l,- 
000,000.00 from appellees and other water users 
in said district, said new divisions for whose 
benefit the Cle Elum reservoir was to be (|:on- 
structed, would pay the same. {Fox case, l|. p. 
35; Ottmuller case, R. p. 28; Parks case, I^. p. 

28). I 

1 

In pursuance of said agreement, said public 
notice and orders. Mead, Stoutemyer and '\|v''il- 
bur notified the appellees and other water r^ght 

I 

users in said division that the appellees Fox 

j 

and Ottmuller would be deprived of all wjtter 
rights in excess of 3 acre feet of water per apre 
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per annum, and that the appellee Parks would 
be deprived of all water rights in excess of 3^2 
acre feet of water per acre per annum {Fox 
case, R. p. 35; Ottmailer case, R. p. 28; Parks^ 
case, R. p. 27) unless said appellees signed a 
water rental application, which appellees re¬ 
fused to sign. 

In the eveht the public notices and orders 
are enforced, the appellees Ottmuller and 
Parks will be deprived of about 40% of the wa¬ 
ter right for which they have fully paid and 
for which the absolute title to the water right 
and land in fee simple is vested in the appel¬ 
lees, the construction charges having been paid 
in full (43 USCA 543) and appellee Fox will 
be deprived of about 40% of the water right for 
his land, the title to which is vested in him, the 
lien of the United States having been released 
after the execution of the contract between the 
United States and the irrigation district where¬ 
by it assumed and agreed to pay the same. 

Three acre feet of water per acre per annum 
for the Fox and Ottmuller land and 3^/^ acre 
feet of water per acre per annum for the Parks 
land is not now, never has been and will not 
be in the future sufBcient to beneficially irri- 
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I 

gate said lands. This amount would enable ap¬ 
pellees to beneficially irrigate about on^-half 
of their land, leaving the other half barrep and 

I 

non-productive, thereby forcing one-half of 

i 

the land to bear construction, maintenance 
charges, taxes and assessments on the \yhole 
tract. If appellees attempted to spread a jmax- 
imum amount of three acre feet of watej^ per 
acre per annum on the Fox and Ottmuller land 
and 3y2 acre feet per acre per annum on the 
Parks land over the whole tract, they \yould 
not have sufficient water to grow any profipble 
crop and the land would be completely destroy¬ 
ed for farming purposes, causing them to| suf¬ 
fer irreparable loss and damage, which cbuld 
not be compensated for in an action at jlaw. 
{Fox case, R. p. 35; Ottmuller case, R. p| 29; 
Parks case, R. p. 28). 

The successive Secretaries of the Interior 
and and their subordinates and representatives 
charged with the administration of Federal 
projects have consistently and uniformly con¬ 
strued the Reclamation Act, water applications 


and supplemental water right contracts^ to 

mean that the water user was the owner pf a 

1 

water right for a suffiicient amount of water to 



20 


beneficially and successfully irrigate each 
tract of land in said project, and that the de¬ 
termination as to the amount required to bene¬ 
ficially and successfully irrigate each tract was 
to be made by the representatives and subordi¬ 
nates of the successive Secretaries of the Inter¬ 
ior charged with the distribtuion upon factual 
investigation obtained by personal examina¬ 
tion of the land and crops growing thereon, 
and the water requirements thereof, and in all 
cases, the yardstick used in determining the 
amount of water was BENEFICIAL USE. 

In the administration of the Reclamation 
Act, under water right applications and sup¬ 
plemental water right contracts similar to those 
involved in these actions, no Secretarv of the 
Interior prior to October 17th, 1930, arbitrarily 
fixed the amount of the water at a certain num¬ 
ber of feet of water per acre per annum, nor 
has any Secretary taken the question of the 
determination of the amount of water requir¬ 
ed for beneficial use out of the hands of the 
officials charged with the ph^'Sical distribution 
of the waterj nor has any Secretary fixed the 
maximum amount of water per each acre in 
a project regardless of the water requirements, 
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nor required the execution of water rental | ap¬ 
plication as a condition precedent to the juse 
and enjoyment by the water user of a sufficient 

I 

amount of water to beneficially irrigate | his 
land, except in the Sunnyside Diyision as hpre 
in stated. {Fox case, R. p. 32; Ottmuller casej, R. 
p. 24; Parks case, R. p. 24). 

Since the promulgation of public notices and 
order requiring a water rental application as 
a condition precedent to the enjoyment c^f a 
water right of more than three acre feet per 
acre per annum in the Fox and Ottmuller cdses 
and 3M> acre feet in the Parks case, it has been 
definitely ascertained b}" the appellant that jthe 
Cle Elum Reseryoir actually cost $l,O03,00Q.0O 
less than the estimated cost at the time said 
Mead charged the sum of $1,000,000.00 to ihe 
Sunnyside Division; that since that time the 
Kittitas Reclamation District and Yakima- Ben¬ 
ton (Roza Division) have authorized contracts 
to be entered into whereby large additional 

I 

sums will be returned to the Reclamation Fdnd 
and if the sum of $1,000,000.00 is collecied 

I 

from the Sunnyside Division, it would not Ibe 

j 

required to pay the construction costs of s^id 


reservoir. 
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The public notices asked to be vacated, set 
aside and annulled, were not made in good 
faith or by the eexrcise of an honest judgment, 
but were arbitrarily and capriciously made and 
the appellant is arbitrarily and capriciously en¬ 
forcing the same for the express purpose of 
coercing and forcing the appellees and other 
water right users in said division to authorize 
said district to enter into contract to pay the 
United States the sum of $1,000,000.00 addition¬ 
al construction charge, a portion of the costs of 
the Cle Elum Reservoir and obligate the last 
faithful acre of land in said district, including 
the appellees lands, to pay said sums and to 
force and coerce the appellees and other water 
right users in said division to execute rental ap¬ 
plication so that appellees and other water right 
applicants and water users will pay to the 
United States said sum of $1,000,000.00. (Fox 
case, R. p. 36; Ottmuller case, R. p. 30; Parks 
case, R. p. 29). 

Appellees, in their amended bills, allege that 
the public nbtices and orders sought to be va¬ 
cated are in excess of the power and authority 
conferred upon the Secertary of the Interior 
and that the enforcement of the same are in 
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1 

excess of the authority vested in the appellant. 

The amended bills were held good byj the 
trial court on opposition to the motion | for 
leave to file and on the appellant’s subsequent 

i 

motion to dismiss. All facts averred in | the 

i 

amended bills are conceded by the motion to 
dismiss to be true {Boeing Air Transportl us- 

Farley, 75 Fed. 2d. 765). The memoran(|um 

1 

filed bv the trial court is as follows: 

“It appears from the proposed amend¬ 
ed bills that the orders made by the de¬ 
fendant are not authorized by Congress, 
and had they been so authorized, wbuld 
have deprived the plaintiffs of vested 
rights. The suits are not brought against 
the United States, but to set aside an un¬ 
authorized act of the defendant in crises 
in which he has no discretionary pov^ers 
and is acting arbitrarily.” {Fox casej R. 
p. 29; Ottmuller case, R. p. 22; Parks 
case, R. p. 22). 


ISSUES IN THE CASE 

The basic issues in these actions are: 

Has the appellant as Secretary of the Inter ior 
authority under the Reclamation Act, andj in 
positive violation of the terms of that act in |six 
particulars as pointed out in II B of this 
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brief, to issue an edict in the form of a public 
notice and order,overriding all real property 
rights of the appellees in their water rights 
to the extent of about 40% thereof, the absolute 
title in fee simple to which is vested in appel¬ 
lees, completely destroying the value of their 
lands for farming purposes, without any pro¬ 
cess and without giving appellees a chance to 
be heard, for the express purpose of coercing 
and forcing appellees and other water users to 
authorize the Sunnvside Valiev Irrigation Dis- 
trict to enter into contract to pay the United 
States the additional sum of $1,000,000.00 con¬ 
struction charge (the same being a portion of 
the cost of constructing the Cle Elum Reser¬ 
voir for other new divisions), overriding the 
Constitution of the United States, Acts of Con¬ 
gress, and laws of the State of Washington? 

Do the public notices and orders sought U) 
be vacated have such sanctit}^ that they cannot 
be reviewed in the Federal courts under Ar¬ 
ticle 3, Section 2 of the Federal Constitution, or 

modified in the interest of justice? 

Is the appellant so high in authority that he 
can issue an edict in the form of public notice 
and order, which the Congress of the United 


25 


States, with the approval of the President co 
not enact, so that he may set aside the Actsiof 

^ w j 

1 

Congress, Constitution of the United States ajnd 
laws of the State of Washington, and deprijve 
the appellees of their private property wiih- 

I 

out any remedy in the courts? ! 

If these questions are answered in the affir¬ 
mative, then we will admit that there is soiKc 
merit to the first 63 pages of appellant’s bre^f, 
which is devoted entirely to the discussion of 
the question that the courts have no jurisdic¬ 
tion to consider the amended bills of the ap¬ 
pellees. If such be the law, then the owner of 
a water right on a Federal Reclamation Project 
has no rights that the Secretary of the Interior 
is bound to respect, for if he can, by his edict 
strike down 40% of the water right, he c^m 
strike down 100% and thus destroy the enti]:'e 
value of appellees’ property. If this is not tl^e 
law, then there is no merit to appellant’s argu- 

I 

ment. 

Appellees take the position that Congress h^y 

Acts of 1866 and 1870, released the non-na>:- 

1 

igable waters to the states and territories; th^t 

! 

by the State Constitution adopted in 1889, thei^e 

j 

waters were dedicated to public use; that bjy 
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statute in 1890, private individuals were given 
the right to appropriate these waters for irri¬ 
gation purposes for beneficial use; that by sta¬ 
tute in 1905; the United States was authorized 
to make water appropriations the same as pri¬ 
vate individuals; that the only right, title or 
interest that can be acquired in the public wa¬ 
ters of the state for irrigation purposes is by 
the actual beneficial use upon the land and 
that when they are so used, the user acquires 
what is known as a wates right, which is an 
incorporeal i hereditament, as distinguished 
from water alone, which is corporeal, and is 
appurtenant to land irrigated, and is real es- 
state; that by the beneficial use of the waters 
appropriated from the Yakima River, in 1891, 
and from the waters stored by the United 
States, the appellees Fox acquired title to wa¬ 
ter right to the extent of 4.84 acre feet, Ottmul- 
ler to the extent of 5.56 acre feet and Parks to 
the extent of 6 acre feet; that these water rights 
attached under the laws of Washington as soon 

as the water was beneficially used upon the 
land, about twenty years ago; that the United 
States pursuant to the Reclamation Act and 
water right applications and supplemental wa- 
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ter right contract to secure the payment of |ad- 
vances made by it in constructing reservc^irs 
and distribution system, accepted a lien in fhe 
nature of a mortgage upon appellees’ lands 4nd 

i 

water rights; that as to appellees Ottmuller dnd 
Parks, this lien has been fully paid and cerijifi- 
cate of full payment has been issued, and tjiat 
as to appellee Fox, his lands were released 

j 

from the lien after contract w^as entered into by 
the Sunnyside Valley Irrigation District assum¬ 
ing the payment of all construction, operation 
and maintenance charges, and that if any cpn- 
tractual relation ever existed between appel¬ 
lees and the United States, the same have bqen 

fully executed. 

ARGUMENT 


I. THE ACTION OF THE COURT IN DENYING APPELLANT’S 
MOTION TO DISMISS CONSTITUTED A PROPER EXER¬ 
CISE OF ITS JURISDICTION AND JUDICIAL FUNCTION. 

I 

Appellant’s entire argument is based upon 
the false premise that these suits involve the 
title to water, which is vested in the United 
States, that the appellant is acting within tlie 


scope of the authority conferred upon him |>y 
the Reclamation Act, that appellees seek speci¬ 
fic performance of executory contracts wifh 
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the United States for the purchase of water, 
requiring the exercise of personal judgment 
and technical skill and that for these reasons 
the rule applied in the two Farley and Roper 
cases should be applied. On account of the mis¬ 
conception by the appellant of the issues in¬ 
volved, nature of a water right owned by the 
appellees and authority conferred upon appel¬ 
lant by the Reclamation Act, we will fully dis¬ 
cuss these questions later in this brief. 

The statement made by this court in Warren 
vs. lakes, 73 Fed. 2nd 844, correctly summar¬ 
izes the situation in the cases at bar: 

“Again we are confronted by the us¬ 
ual plea made in these cases by Govern¬ 
ment counsel that this is a suit against 
the United States. The United States is 
in no wav involved in this controversv.’' 

The basic issue involved is that the public 
notice and orders promulgated by the appel¬ 
lant’s predecessor in office and now being en¬ 
forced bv him, increase the construction 
charges on appellees’ land, change the deter¬ 
mination made by appellant’s predecessors in 
office, change the measure of water right from 
beneficial use to an arbitrary amount of 3 and 
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acre feet, undertake a new constructijou 
without binding contracts to pay the cost, t^ke 
away water rights of appellees and give saijne 

I 

to Kittitas District, charge appellees’ land w|th 
a portion of cost of reservoir for new divisiojis, 
change the method and manner of measuring 
the water right and deprive the appellees of 
their property in violation of Federal and Shite 
constitutions, and do not in the slightest degi^ee 

I 

involve the property of the United States, 

i 

neither is the United States involved in this 
controvers}^ 

Mandatory injunction compelling appellani 
to vacate, annul and set aside void orders and 
notices is the proper remedy and the judicial 
power necessarily extends to granting this re¬ 
lief under Section 2, Article 3 of the Federal 
Constitution. It is settled by a long line of de¬ 
cisions that this is the proper remedy. It is the 
well settled to require extensive comment th^t 
the District Court of the District of Columbia, 

i 

or a Federal District Court, upon proper sho\V- 
ing that the act is not within the authority co/p- 

I 

ferred or where the step taken is beyond the 
scope of statutory authority or jurisdiction of 
the exectuive officer, an injunction is the pro- 


I 

I 
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per remedy. Some of the cases are quoted be¬ 
low: * 


* The following are illustrative of the rule and the reason for 
the rule: 

In Santa Fe Pacific Railroad Co. vs. aLnd, 244 U. S. 492, 498, 
(To enjoin Secretary of the Interior from making unautherized 
demands upon owner of land granted by the United States); 
Philadelphia Company vs. Stimson, 223 U. S. 605, 619-623, (To re¬ 
strain threatened criminal proceedings by Secretary of War to 
enforce certain navigable water rights); American School of Mag¬ 
netic Healing vs. McAnnulty, 187 U. S. 94, 108-111, )To restrain 
local postmaster ’ from obeying order of Postmaster General deny¬ 
ing plaintiff free use of mail); Hill vs. Wallace, 259 U. S. 44, 60- 
61, ( To prevent enforcement of future trading acts by Secretary 
of Agriculture); Lipke vs. Lederer, 259 U. S. 557, 560, (To re¬ 
strain Collector of Internal Revenue from imposing penalties un¬ 
der National Prohibition Act); Noble vs. Union River Logging 
Co., 147 U. S. 165, 171-172, (To restrain the Secretary of Interior 
from interfering with right of way over public land); Lane vs. 
aWtts, 234 U. S. 525, 540, (To restrain Secretary of Interior from 
making Government entry upon lands belonging to plaintiff); 
Payne vs. Central Pacific Railway Co., 255 U. S. 228, 238, (To pre¬ 
vent Secretary of Interior from cancelling a selection of indemnity 
lands under railroad land grants); Payne vs. New Mexico, 255 
U. S. 367, 373, (To prevent the Secretary of Interior in the can¬ 
cellation of a lieu land selection); Santa Fe Pacific Railroad Co. 
vs. Fall, 259 U. S. 197, 198-199, (To prevent Secretary of Interior 
from the cancellation of selection of lands by plaintiff); Stafford 
vs. Wallace, 258 U. S. 495, 512, (To restrain the Secretary of Ag¬ 
riculture from the enforcement of Packers and Stockyards Act); 
Street vs. Lincoln Safe Deposit Co., 250 U. S. 88, (To restrain 
Commissioner of Internal Revenue from confiscating certain alco¬ 
holic liquor); Regal Drug Co. vs. Wardell, 260 U. S. 386, 392, 
(To enjoin penalties of prohibition act as asserted by Collector 
of Internal Revenue); International Railway Co. vs. Davidson, 
257 U. S. 506, 515, (To enjoin Collector of Customs from requiring 
compliance with certain departmental regulations); Houston vs. 
Ormes, 252 U. S. 469, (To require Secretary of Treasury to pav 
certain money in his hands); Wilbur vs. Krushnic, 280 U. S. 306, 
318, (To prevent cancellation of mining claims and for issuance 
of patent); Miguel vs. McCarl, 291 U. S. 442, (To require Chief of 
Finance to pay or cause to be paid money due Philippine scout); 
Virginia Colorado Development Co. vs. Ickes, 69 Fed. 2nd 123, 
affirmed by Supreme Court in Ickes vs. Virginia Colorado Develop¬ 
ment Company, 295 U. S. 639, (Requiring and commanding the 
annullment of the orders promulgated by the Secretary of the 
Interior cancelling certain placer mining claims). 

The identical question involved in these 
cases was squarely before this court in the case 
of Ickes vs. Colorado Development Company, 
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69 Fed. 2nd 123, which was a suit for a mapda- 

1 

tory injunction requiring the Secretary ofl the 
Interior to vacate a decision promulgatec| by 
him, whereby certain oil shale placer claims 
of plaintiff were declared to be null and Void. 
The court granted the relief prayed for and 
stated: 

‘The action of the Secretary in | his 
challenge of the plaintiff’s claims ^nd 
his resumption thereof for the United 
States were without authority of law ^nd 
were null and void.” 

On appeal in the Supreme Court, Ickes vs. 
Virginia Colorado Development Company, 295 
U. S. 639, the court affirmed the decisions! of 
this court and specifically held that the allega¬ 
tions of the bill were admitted by the motions 
to dismiss and in commenting upon the or(jier 
and decisions promulgated, which plaintjffs 

I 

sought to have vacated, stated: 1 

“The decisions set forth in the bill 
were beyond the authority conferred py 
law/’ 

We have pointed out under II B of this 
brief wherein the public notices and orders 
sought to be vacated and annulled not oijly 
went beyond the authority conferred by lajvv. 
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but are in positive violation of the express pro¬ 
visions of the Reclamation Act. 

In the case of Wilbur vs. United States ex 
ret Krushnic, 280 U. S. 306, 319, where an order 
had been entered by the Secretary of the In¬ 
terior cancelling, vacating and holding for 

naught mining claims, which had been con¬ 
tested by the United States on the ground that 
improvement work for the year 1930 had not 
been perfortned, the court held that the United 
States could not contest the claim, and that the 
Secretary of the Interior did not have the au¬ 
thority to promulgate the order and held that 
the mandatory injunction should be granted 
and stated: 

“A writ of mandamus should issue di¬ 
recting the disposal of the application on 
the merits, unaffected by the plaintiff's 
default in the performance of the assess¬ 
ment labor for the assessment year 1930.” 

The decision in the Krushnic case was based 
squarely upon Payne vs. Central Pacific Rail¬ 
way Corripany, 225 U. S. 228. In this case it was 
strenuously contended on the same identical 
ground that appellant contends in this case, 
that the United States was a necessary party. 
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The court, however, held that the purpose |of 
the suit was to enjoin the Secretary of the jln- 

I 

terior from cancelling the selection of the In- 
demnity lands under railroad land grant, by 
an Act of Congress, the railroad was granljed 

i 

certain lands as a subsidy for the constructibn 
of a road with a provision for a lieu land selec¬ 
tion. The railroad complied with the requT|'e- 
ments relative to the construction of the road 
and this court and the Supreme Court both ex¬ 
pressly held that the relation between the Ui\it- 
ed States and railroad was contractuaL After 
the railroad was completed, the railroad co m- 
plied with the requirements relative to making 
a lieu land selection. Before it was acted upbn, 

I 

Congress passed an act withdrawing the land 
selected for power purposes. The court in 

I 

granting the mandatory injunction stated; j 

I 

“We think the suit is one to restrain 
the appellant from cancelling a valid 
demnity selection through a mistakbn 
conception of their authority and there¬ 
by casting a cloud upon plaintiff's title." 

The same question was before the court in 

Payne vs. New Mexico, 225 U. S. 367, whqre 

i 

suit was brought to enjoin the Secretaiy of tjiie 
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Interior from cancelling or annulling a lieu 
land selection. The court sustained the order, 
granting the injunction and stated: 

“We conclude that an injunction was 
rightly had, but that it would be better 
suited to the occasion if it be confined 
to directing a disposal of the selection in 
the regular course, unaffected by the 
elimination of the base plat from the re¬ 
servation.” 

The same question was before the court in 
Lane us, Hoglund, 244 U. S. 174, which was an 
action for mandamus against the Secretary of 
the Interior. The court stated: 

“The Secretary directed that the entry 

be cancalled and the present petition 

was then filed. It prayed for a writ of 

mandamus commanding the Secretary 

to recall the order for the cancellation 

of the entry, to reinstate the entry upon 

the records, and to cause a patent to be 

issued to the entiwmen.” 

%/ 

“We therefore conclude that the Court 
of Appeals rightfully directed that the 
writ be granted.” 

In the case of Garfield vs. Goldsby, 211 U. S. 
249, action was brought for the writ of man¬ 
damus against the Secretary of the Interior in 
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I 

i 

j 

his official capacih' to require him to erase cer¬ 
tain marks and notations theretofore made by 
his predecessor in office upon the rolls, striking 
therefrom the name of the relator, Goldsbyj as 
an approved member of the Chickisaw Natjoji 
and to restore him to enrollment as a mem|)er 
of the Nation. The court granted the manjia- 

I 

tory injunction and stated: ! 

“The right to be heard before proper¬ 
ty is taken, or rights or privileges with¬ 
drawn, which have been previously Ibg- 
ally awarded is of the essence of due 
process of law. It is unnecessary to re¬ 
cite the decisions in which the principle 
has been repeatedly recognized. It! is 

' I 

enough to say that its binding obligation 
has never been questioned in this cofirt 
* * ^ There is nothing in the statutes 
as we read them, which gave the Sedjre- 
tary power and authority without no¬ 
tice and hearing, to strike down fhe 
rights thus acqiured.” 

Appellant quotes at length and relies upon 
Wells vs, Roper, Transcontinental Air vs, Far¬ 
ley and Boeing Air Transport vs, Farley and 
Shoshone Irrigation District vs, Ickes, None |of 
these cases touch in the slightest degree t|he 
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questions involved in these suits. In Transcon¬ 
tinental Air vs. Farley, 71 Fed. 2nd, the court 
recognized the distinction when it stated, as 
follows: 

“The case at bar is unlike those i?i 
which the head of an executive depart¬ 
ment, or other official of the government 
to enjoin an official acting on the oiind 
that it was not within the authority con¬ 
ferred or that it was an improper exer¬ 
cise of authority, or that Congress lack¬ 
ed the power to confer the authority ex¬ 
ercised. In those cases the act complained 
involved the denial of a definite right. 
American School of Magnetic Healing 
vs. McAnnultv, 187 U. S. 94. The Courts 
will enforce ministerial duties required 
bv executive officers bv mandate of Con- 
gress and will enjoin such as trespass. 
A step taken beyond the scope of statu¬ 
tory authority or jurisdiction of the exe¬ 
cutive officers, but they will not inter¬ 
fere with matters entrusted b}^ Congress 
to the discretion of the head of an exe¬ 
cutive! department of the Government.’" 

In Boeing Air Transport vs. Farley, lb Fed. 
2nd, 765, the court stated: 

“The establishment of postoffices and 
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post roads in the handling of the miils 
is a function of sovereignty conferred 
directly bv the United States * * * T^^hc 
United States, therefore, has propertyj in 
the mails; and the Government has a [di¬ 
rect interest in protecting the trans¬ 
portation of the mails. * * * By virtue 
of Article 1, Section 8 of the Constitution 
of the United States, Congress has been 
given power to make all laws which sliall 
be necessary and proper for the carrying 
into execution the powers resting in the 
national Government to establish pbst- 
office and post roads and to control and 
operate the carrying of the mails * * * 
The duty generally of the Postmaster 
General to superintend the business of 
his depatrment and execution of :hc 
laws relative to the postoffice business is 
provided b}^ statute. The courts will ijiot 
interfere with the discretion or judgment 
of the Postmaster General.” 

The decisive factor in the three cases involv¬ 
ing the Postmaster General is the fact that by 

I 

the Constitution, the handling of the mailsj is 
a function of sovereignty; that Congress, pjir- 

I 

suant to the authority vested in it, entrusted 
the handling of the mails to the Postmaster 
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General; that no question of the Postmaster 
General’s official authoritv was involved, but 
that because these matters had been entrusted 
by Congress to the Postmaster General’s offi¬ 
cial discretion, the courts would not interfere. 
The circumstances and effect of the holding of 
the court in these cases is that Congress had 
entrusted these matters to the discretion of the 
Postmaster General and that he was acting 
within the statutory authority and jurisdiction 
so entrusted to him in discretionary matters 
and because of that fact the courts had no jur¬ 
isdiction to interfere. 

In United States vs, Ickes, 70 Fed. 2nd, 771, 
the court said: 

“The action is for a writ of mandamus 
to compel the Secretary of the Interior 
to make a statement annually in writing, 
on the net profits received by the United 
States I from the Shoshone Power Plant 
and to determine anci state the portion 
of such net profits to which the company 
is entitled, and to credit the same annual¬ 
ly to the plaintiff company to be applied 
on its construction charges due the Unit¬ 
ed States.” 

The foregoing statement of the purpose of 


39 


the action shows that it was brought to control 
the discretion and judgment of the Secretary 

I 

of the Interior on matters entrusted by Con¬ 
gress to his discretion. There is nothing in this 
case that tends to show that the Secretar}^ of 

I 

the Interior was acting without the authority 
conferred, or that he had taken a step beyc^nd 
the statutory authority and jurisdiction, 
was for the express purpose of requiring liim 
to make a determination in connection with the 
matter entrusted to his discretion. 

II. THE PRESENT SUITS SEEK TO PREVENT APPELL^kNT 
FROM STRIKING DOWN PROPERTY RIGHTS OF THE 
APPELLEES. 

The appellant apparently has no conception 
of the fundamental and elementary principles 
involved in connection with the acquisition or 
nature of a water right, the common law, de¬ 
cisions of the courts, statutes of the State | of 
Washington, and the Reclamation Act with [I'e- 

i 

feernce thereto, nor the powers conferred ijip 
on the appellant by the Reclamation Act, or ^he 
purpose of these suits. If he has any know¬ 
ledge upon these matters, his brief gives no 
evidence of that fact. 

On account of this fact, we will discuss ^he 
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nature of the water rights and tlie acquisition 
thereof, the purpose of these suits, effect of 
judgment, and show conclusively that the Unit¬ 
ed States is not involved in this controversv in 
the slightest degree. 

The gist of appellant’s argument (Appel¬ 
lant’s brief, pages 28 to 63) is based upon the 
false premise that these suits are brought for 
the specific performance of executoiw con¬ 
tracts made bv the United States with the an* 
pellees, for the sale by the United States and 
purchase by the appellees, of water; that the 
title to and possession of this water is in the 
United States and that the granting of the re¬ 
lief prayed for would involve the exercise of 
personal judgment and technical skill over an 
indefinite period, for appellant states: 

“These suits are brought on contracts 
of the United States.” (Ap. Br. p. 8). 

“That relief involves a decree for the 
specific performance of contracts to 
which the United States is a party.” (Ap. 
Br. p. 42). 

“It is clear that possession of the water 
sought by the appellees is in the United 
States.” (Ap. Br. p. 43). 

“Title to the water sought by the ap- 



41 


pellees is in the United States.” (Ap. Br. 
p. 43). 

“But title to the water actually sto|red 
by the United States is, before diyerision 
to the appellees and other land owners, 
in the United States.” (Ap. Br. p. 44)^ 

A. THE UNITED STATES HAS NO TITLE TO THE WALTER 
OR WATER RICHTS OR PROPERTY INTEREST THEREIN 
OR LIEN THEREON; FOR THE FOLLOWING REASONS: 

1. NEITHER UNDER RECLAMATION ACT NOR COM¬ 
MON LAW NOR STATUTES OF THE STATE OF WASH¬ 
INGTON COULD THE UNITED STATES ACQUIRE TITLE 
TO THE CORPUS OF WATER STORED IN RESERVOIRS. 

In Colburn vs. Winchelb 93 Wash. 388, 390, 
the court quoted with approval from McKin¬ 
ney on Irrigation and Water Rights, Vol. 1, 2nd 
ed. page 1026, as follows: 

“As far as the United States govern¬ 
ment is concerned bv those various Acts 
of Congress, fully discussed in future 
portion of this work, it has waived its 
rights as sovereign in and to the govern¬ 
ment and control of the waters flowing 
or standing within the boundaries of ^ny 
state, and has conferred the jurisdiction 
of such waters upon the state.” 

I 

It is the well settled law that after the j^as- 
sage by Congress of acts referred to bj'^ Melvin - 
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ney, that the ownership of the water flowing 
in the non-navigable waters is in the state. 
{Kansas us. Colorado, 206 U. S. 93, JJ. S. us. 
Brazoiiria, 2nd Fed. 2nd, 681). 

Wiel referred to the Act of Congress of 1866 
and Act of July 9th, 1870 (30 USCA 52 and note 
43 USCA 661, par. 2 and note) which principle 
was recogniezd in California-Oregon Power 
Company us. Beauer Portland Cement Com¬ 
pany, 295 UJ S. 143, when the court stated: 

“The effect of these acts is not limited 
to the rights acquired before 1866. They 
reach into the future as well, and approve 
and confirm the policy of appropriation 
for a beneficial use, as recognized by the 
local rules and customs, and the legisla¬ 
ture and judicial decisions of the arid 
land states, as the test and measure of 
priuate rights in and to the non-navig¬ 
able waters on the public domain. Jones 
vs. Adams, 19 Nevada 78, 6 Pac. 442, Ja¬ 
cob vs. Lorenz, 98 Cal. 332, 335, 336, 33 
Pac. 119.” 

“In respect to the area embraced in 
the desert land states * * * it had be¬ 
come evident to Congress, as it had to 
the inhabitants, that future growth and 
well being of the entire region depended 
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upon a complete adherence to the jrule 
of appropriation for a beneficial u^e as 
the exclusive criterion of the right to the 
use of water!' | 

Pursuant to the authority vested in the |peo- 
ple of the state, Sec. 1, Art. 21 of the Coni^titu- 
tion of Washington provides: j 


“The use of the waters of this stat^ for 
irrigation, mining and manufacturing 
purposes shall be deemed a public ilse.” 
Pursuant to the Constitution of this statej the 


Legislature at its first- session 


in 1890, passed 


an act authorizing the appropriation of the! un¬ 
appropriated waters of the state for the piir- 
pos of irrigation. By Chapter 88, Laws of 1^05, 
the State of Washington passed an act entijtled 


“Relative to the use of state waters for irriga¬ 
tion purposes!' which authorized the Unfited 
States to make water appropriation the same 
as a private individual. 

The United States requested the withdrakval 


of the waters of the Yakima River in 1906, |but 
the United States failed to further comply \yith 


the appropriation laws of the State of Wash¬ 
ington. Prior to 1914, the United States com¬ 
pleted the construction of irrigation system in 
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said unit and^ constructed reservoirs of suffi¬ 
cient capaciW to beneficially and successfully 
irrigate all lands within said unit. (OitmiiUtr 
case, R. p. 26; Parks case, R. p. 32; Fox case, R. 
p. 25). 

These storage reservoirs, together with the 
1,000 cubic feet of water per second appropriat¬ 
ed in 1891, was sufficient to beneficially and 
successfully irrigate the lands of the appellees 
and all lands in the Sunnvside Division and 
furnish the amount of water necessarv to ben- 
eficially and successfully irrigate the Fox land, 
to-wit: 4.84 acre feet; Ottmuller land, 5.56 acre 
feet; and Parks land, 6 acre feet of water per 
acre per annum. 

At the timei these reservoirs were construct¬ 
ed, a water right for irrigation purposes could 
be acquired by the actual beneficial use of the 
water upon the land. {In re waters of Crab 
Creek and Moses Lake, 134 Wash. 7). 

The doctrine that the only right that can be 
acquired in the waters of the state is, by the 
beenficial use upon the land is expressly re¬ 
cognized in Section 8 of the Reclamation Act, 
June 17th, 1902, wherein it provides: 

*'The right to the use of water acquir- 
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ed under the provisions of this act shall 
be appurtenant to the land irrigated, and 
beneficial use shall be the basis, the i\iea- 
sure and the limit of the right” i 
Congress by this Act did not imply thatj the 

I 

United States, hy constructing reservoirs w(^uld 

I 

acquire an^^ title to the water of any naturfe or 
to the water right of any nature, for Congress 
expressly provided that the only right to the 
use of water that could be obtained was by 
beneficial use, and that beneficial use was the 
basis or foundation of that right. There is not 
one word in the entire Reclamation Act nor in- 

I 

ference therefrom to support appellant’s state¬ 
ment that the United States acquired titl^ to 
the corpus of the water. The Supreme c|urt 
in construing this act in the case of Ide vs. Vnit- 
ed States, 67 L. ed. 407, 412, where the question 
of the nature of the rights acquired on a If'ed- 
eral irrigation project were involved and jdis- 
cussed, and where a somewhat similar conten- 

j 

tion was made as appellant makes in this cpse, 
stated: 

“A further contention is that the plain¬ 
tiff (United States) sells the water before 
it is used, and therefore has no righ^ ii> 
the seepage, but the water is not so\d.” 
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The Reclamation Act itself and the decisions 
of the Supreme Court of the United States are 
amply supported by the authorities in the west¬ 
ern states. In Highland Ditch Company vs. Un¬ 
ion Reservoirs Company, 127 Pac. Rep. 1025, 
the court said: 

"‘Diversion and storage are not suffi¬ 
cient to constitute an appropriation. In 
addition, the water so diverted and stor¬ 
ed must be beneficially applied; that is, 
in this instance, it must have been ap¬ 
plied to lands for the purpose of irriga¬ 
tion. Woods vs. Sargent, 43 Colo. 268, 95 
Pac. 932; Ft. Morgan Land & Canal Co. 
vs. South Platte D. Co., 18 Colo. 1, 30 Pac. 
1032, 36 Am. St. Rep. 259; Thomas vs. 
Guiraud, 6 Colo. 530; Farmers’ High Line 
C. & R. Co. vs. Southworth, 13 Colo. Ill, 
21 PacJ 1028, 4 L. R. A. 767; Sieber vs. 
Frink, 7 Colo. 148, 2 Pac. 901; Wheeler 
vs. Northern Colorado Irr. Co., 10 Colo. 
582, 17 Pac. 487, 3 Am. St. Rep. 603.” 

In Payne Irrigation District vs. Board of 
Commissioners, 236 Fed. 790, the court in re¬ 
ferring to a constitution and statute similar to 
the Constitution and Statute of Washington, 
said: 

“Under the Constitution and statute 
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relating to water rights, as construc^d by 
the Supreme Court of that state, no pro¬ 
perty right can be acquired in the uipe of 
water until it is applied to a bene^cial 
use. The owner of the carrying ditph ^ 
* * gets no title or right to the use o|f the 
water and has no property in it sujbjecl 
to disposal, but such property rigkt of 
disposal is in him who applies the i^ater 

I 

to beneficial use!* ! 

In the case of Rock Creek Ditch and F\ume 
Company vs. Miller, 89 A. L. R. 200, 204| the 
court quoted with approval the following quo¬ 
tation : I 

“The so-called ownership of wateij dif¬ 
fers from that of personal property leap- 
able of corporeal possession. Neither the 
appropriator of the water nor on^ to 

I 

which a right is decreed owns the cofpus 
or any part of the flow of the streani\. He 
is entitled only to the beneficial usfe of 

the amount of water called for hini bv 

1 

his appropriation or decree when hej has 
need therefor.” i 

In Custer vs. Missoula Public Service Com¬ 
pany, 91 Mont. 136, 6 Pac. 2d. 131,133, the c(|)urt 
said: 

“It is elementary that the appropriator 
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of the water of a running stream does 
not own the corpus of the water; he only 
owns the right to use it, Allen vs. Petriclc, 
69 Mont. 373, 222 Pac. 451.” 

In Salt Lake City Water Company vs. Salt 
Lake Power Company, 70 Pac. 179, the court 
said: 

‘"Under thee common law the use of 
such water is usufructuary only; so, like¬ 
wise, under the law of appropriation. 
Neither under the common law, or un¬ 
der the laws of appropriation does the 
proprietor or appropriator own the wa¬ 
ters of the stream!' 

In Verworf vs. Low, 75 Mont. 571, 227 Pac. 
68, 71, the court said, with reference to a com¬ 
pany that had constructed a canal through 
which it carried waters for irrigation purposes: 

“By its appropriation, the company 
acquired merely the right to the use of 
the water, not a title to the ecorpus of 
the water. Norman vs. Cobley, 79 Pac. 
1059.” 

In Drach vs. Isola, 109 Pac. 748, 751, the court 
said: 

“No principle in connection with the 
law of water rights, in this state, is more 
firmly established than that the applica- 
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tion of water to a beenficiat use is essen¬ 
tial to a completed appropriation. Cjom- 
pliance with the law in other respeqts— 
that is, the filing with the clerk an^ re¬ 
corder of the requisite plats and notices; 
the commencement and constructioiji of 
the ditch or canal with due diligepce; 

I 

and even the actual diversion of w^ter 
from the natural stream — all of t^iese 
acts, unaccompanied by the beneficial 
use of the water, constitute but an I in¬ 
choate right or interest. And unless ^uch 
benefiical use follows, the interest thus 

j 

acquired does not ripen into an apjpro- 
priation; the inchoate - right terminates.” 

Numerous authorities support the doctfine 
concisely stated b3" the court in California (^re- 
gon Power Company vs. Beaver Portland Ce¬ 
ment Company, 295 U. S. 142, 157, that 

“A complete adherence to the rulq of 
appropriation for a beneficial use as the 
exclusive criterion of the right to the\use 

I 

of water.'' | 

Murphy vs. Kerr, 296 Fed. 536, 531. I 
Snow vs. Alabos, 140 Pac. 1044, 1048. | 

This doctrine is recognized in Madisonl v.s. 
McNeal, 171 Wash. 669, 675, where the qjies- 
tion involved was the rights to waters produced 
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by springs and held in a reservoir. The court 
stated: 

“But it is equally well established that 
the right to the ftow of water to be used 
upon land, whether in its natural state 
or through pipes from a reserv^oir, is 
treated as an incorporeal hereditament as 
distinguished from water alone, which is 
corporeal” 

Because the court in this case by dicta re¬ 
ferred to Kinney on Irrigation Water Rights, 
2nd ed. Section 759, appellant lays great stress 
upon a quotation from Kinney in that case. 
In the Madison case, the court said with refer¬ 
ence to the issues, “they involve a controver¬ 
sy over the right of Madison to a portion of cer¬ 
tain waters produced by springs and damned 
upon the property of McNeal and Wyatt and 
to an alleged easement in the pipe lines used 
in the delivery of such water.” The question of 
the title of the corpus of the water was not in¬ 
volved, but ai the court stated, “the right to the 
flow of water to be used upon the land” was 
the question involved. This being true, the 
statement on the top of page 674 and the quo¬ 
tation from Kinney is beyond the point in¬ 
volved and mere dicta. This rule is well illus- 
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trated in Humphreij, exe's vs. United St\iteSy 
295 U. S. 602, wherein the court stated: | 

“In the course of the opinion otj the 
court, expressions occur which tenjd to 
sustain the Government’s contention^ but 
these are beyond the point involved, '^nd, 
therefore, do not come within the la^v of 
stare decisis.” j 

2. A WATER RIGHT FOR IRRIGATION CAN ONLY BE 
ACQUIRED BY THE ACTUAL APPLICATION OF WATER 
TO BENEFICIAL USE UPON THE LAND. 

1 

I 

I 

This fact is expressly declared by the Recla¬ 
mation Act for it states: ''The right to the use 
of water acquired under the provisions of this 
act shall be appurtenant to the land irrigated 
and beneficial use shall be the basis, the ihea- 
sure and the limit of the right.” Congres:^ by 
this provision of the Reclamation Act express¬ 
ly stated that beneficial use was the foui^da- 
tion or the ground work of “the right to 1 the 
use of water” and that when it is so used it! be- 

j 

comes a part and parcel of the land, for in! the 
language of the act it becomes “appurteiiant 

i 

to the land irrigated” and of course, the oMm- 
ership of the water right vests in the ownet of 
the land, and becomes the most valuable part 

I 
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of the land, ‘‘for the land without a water right 
has no value.” {Burbank Irrigation District No, 
4 us. Douglass, 143 Wash. 385). 

The principle that the only right which can 
be acquired in the public waters of the slate is 
bv “beneficial use” is clearly stated in Califor- 
nai Oregon Power Company vs. Beaver Port¬ 
land Cement Company, 295 U. S. 142, 157, as 
follows: 

“In respect of the area embraced by 
the desert land states, with the exception 
of a comparatively narrow strip along 
the Pacific seaboard, it had become evi¬ 
dent to Congress, as it had to the inhabi¬ 
tants, that the future growth and well¬ 
being of the entire region depended up¬ 
on a complete adherence to the rute of 
appropriation for a beneficial use as the 
execlusive criterion of the right to the 
use of water” 

On page 165, in the same case, the court said: 

“The public interest in such state con¬ 
trol in the arid land states is definite and 
substantial. In Clark vs. Nash, 198 U. S. 
361, 370, 40 L. ed. 1085, this court accept¬ 
ed that view to the extent of holding that 
in the arid land states the use of water 
for irrigation, although by a private in- 


dividual, is a public use.” | 

In Salt Lake City vs. Gardner, 114 Pac. 147, 
where the question of water rights wer^ in¬ 
volved, the court quoted the following statute: 
“Beneficial use shall be the basis] the 
measure, and the limit of all righlis to 

the use of water in this state.” j 

1 

The court in commenting upon this statute, 
succinctly stated the rule which has been pon- 
sistently followed in the arid land state^, as 
follows: j 

“The doctrine reflected in the forego¬ 
ing statute has so often been declared, the 

I 

law, with respect to the appropriatioh of 
water during the last twenty-five ye^rs, 
that it has become elementary and U no 
longer questioned b\' anybody.” j 
“The ultimate question for determina¬ 
tion, however, is not how much w^ter 
appellants required, but what amojint 
they had applied to a useful and benejfic- 
ial purpose for a term of years prior to 
the time when respondents made their 
appropriation.” 

A clear statement is found in the case !of 
Murphy vs. Kerr, 296 Fed. 536, 541, in connec¬ 
tion with water rights, as follows: 1 

“While the corpus of naturally riin- 
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ning water belongs to the state in trust 
for the public, the law recognizes a pro- 
pertg right in its flow and use, known as 
the uniifructuary right or the water 
right, Wiel, in his work on Water Rights 
at page 304, Vol. 3d. ed., gives two de¬ 
finitions of a water right, as follows: 

“ ‘A water right of appropriation is 
real estate, independent of the ditch for 
carrying the water, and independent of 
ownership or possession of any land and 
independent of place of use or mode of 
enjoyment, whereby the appropriator is 
granted by the government the exclusive 
use of the water an^’where so long as he 
applies it to an^^ beneficial purpose, and 
it is an incorporeal hereditament, solely 
usufructuary, not conferring ownership 
in the corpus of the water or in the chan¬ 
nel of the stream.’ 

“ ‘A water right is a usufruct in a 
stream, consisting in the right to have 
the water flow so that some portion of it 
(which portion the law limits in various 
ways) ma}" be reduced to possession and 
be made the private property of an in¬ 
dividual.’ 

“It is therefore the right to divert wa¬ 
ter from a natural stream by artificial 
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I 

means and apply the same to beneficial 
use” I 

I 

In Snow vs. Alabos, 140 Pac. 1044, io48, 
where the nature of a water right was fulhj and 
carefully considered, the court said: | 

“The water in a public stream belongs 
to the public. The appropriator doe^ not 
acquire a right to specific waters flowing 
in a stream, but only the right to take 
therefrom a certain quantity of water for 
the specified purpose. He acquires the 
right as above stated. * ^ * The inten¬ 
tion to apply to beneficial use, the dijver- 
sion works, and the actual diversioh of 

j 

the water necessarily all precede th^ ap¬ 
propriation of the water to the us^ in¬ 
tended, but it is the application o/j the 
water, or the intent to apply, follokved 
with due diligence toward applicajtion 
and ultimate application which givds to 
the appropriator the continued and con¬ 
tinuous right to take the water. All the 
steps precedent to actual application! are 
but preliminary to the same, and design¬ 
ed to consumate the actual application. 
Without such precedent steps, no ajjpli- 
cation could be made, but it is the appli¬ 
cation to a beneficial use which gives\the 
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continuing right to divert and utilize the 
water.*' 

0*Shea vs. Doty, 218 Pac. 658. 

In Iscarson vs. Morgan, 39 Fed. 610, the court 
said: 

“Water can only be appropriated for 
beneficial use and until it is so used, the 
appropriation is incomplete.** 

The foregoing statements arc amply sup¬ 
ported by the Constitution of the State of Wash¬ 
ington adopted in 1889, which provides: (Art. 
1, Sec. 21), “the use of waters of this state for 
irrigation ^ ^ purposes shall be deemed a 

public use,” and by the appropriation statute, 
passed by the first legislature in 1890, page 706, 
which provides: “Any person is entitled to take 
from any of the natural streams or lakes of this 
state, water for the purpose of irrigation * ^ 
“that such person shall not keep or store, or 
by virtue of said ditch, any more water than is 
used for the purposes of irrigation.** The very 
act (Chap. 88, Laws of 1905), which authorized 
the United States to appropriate water for irri¬ 
gation purposes the same as a private individ¬ 
ual has for its title, “Relative to the use of state 
waters, for irrigation purposes” and the water 
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code adopted in 1917, which is merely declara¬ 
tory of the law according to the decision^ of 
the Supreme Court of the State of Washington 
(In re waters of Crab Creek and Moses L^ke, 
134 Wash. 7) expressly provides for “the right 

to the use of water” is to be tested and meakir- 

! 

ed bv “beneficial use.” I 

%/ I 

I 

3. UNITED STATES PURSUANT TO THE TERM^ OF 
THE RECLAMATION ACT AND WATER RIGHT APPLI¬ 
CATIONS HELD A LIEN UPON THE APPELLEES L^ND 

AND WATER RIGHTS FOR CONSTRUCTION CHARGES. 

I 

! 

The Reclamation Act authorized the Sepre- 
tarv of the Interior to determine the costi of 

^ I 

constructing the project and after this has b^en 

I 

ascertained by him, to issue a public notice pnd 

I 

order fixing the construction charges (43 USCA 
419). It also provides for a lien upon the Ipnd 
and water right for the construction charges 
so fixed (43 USCA 542), and that upon pp}'- 
ment of these construction charges the lien 
shall be released (43 USCA 543), and that jno 
such right shall permanently^ attach until jail 
payments therefor are made (43 USCA 431, 32 
Stat. 389). 

The water right applications expressly pro¬ 
vided that the United States shall have a lien 
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upon the land and water rights for construc¬ 
tion charges: 

“That the construction charges * * ^ 
shall be and the same are hereby made a 
lien upon the tract of land above describ¬ 
ed and all water rights now or hereafter 
appurtenant or belonging thereto (Fox 
case, R. p. 16); that said lien shall have 
the full force of a mortgage.” (Ottmuller 
case, R. p. 16). 

“That upon full and final payment of 
all amounts due on account of building 
and betterment charge * * * the United 
States * * * shall issue a certificate cer¬ 
tifying that building and betterment 
charges in full have been made, and that 
the lien upon the land has been so far 
satisfied and is no longer of any force.” 
(43 tSCA 543). 

When an irrigation district has been organ¬ 
ized and contract entered into for the payment 
of all charges for the building of the irrigation 
works, and for operation and maintenance, 
the Secretar 3 ' of the Interior is authorized to 
release the liens upon all lands in the division 
(43 USCA 512). 

The clear intent and purpose of the Reclama¬ 
tion Act as originally enacted, under which the 
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rights of the appellees were initiated, was |that 
the United States would advance the mpney 

i 

necessary to construct the reservoirs and idis- 

w 

I 

tribution system, and as security for the pay¬ 
ment of the money so advanced, the amount 
to be determined by the Secretar 3 " of the| In¬ 
terior, to accept a lien in the nature of a njort- 
gage upon the land and water right to secture 
the payment of all advances so made. This Con¬ 
struction gives the fullest protection possible 
to the government for all advances made, for 
the act provides that these charges are a p^or 
lien not onh^ upon the land, but also upon! the 
water rights which attach and become a part 
of the land as soon as the water was benefictial- 
Iv used thereon. I 

^ I 

The Reclamation Act (43 USCA 498) pro¬ 
vides that “the management and operation of 
such irrigation works (meaning in this instance 
the Sunnyside Canal and distribution s\’st^m.) 
shall pass to the owners of the lands irriga ted 
thereb 3 % to be maintained at their expense,” 
The time for the appellees and other wptei* 

users to take over the management and control 

I 

of the Sunnyside Canal and distribution s^^sljem 

I 

has long since passed, and the appellees ^nd 
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other water users are entitled to the manage¬ 
ment and control and distribution of the wa¬ 
ters therefrom. 

The Sunnvside Valiev Irrigation District 
(comprising the lands in the Sunnvside Divi¬ 
sion) was organized in 1918, and contract en¬ 
tered into between the district and the United 
States, whereby the district assumed and agreed 
to pay all construction, operation and main¬ 
tenance charges. Ail lands in this division and 
district have been covered by water right appli¬ 
cations for more than fifteen vears and this 
district is clearly entitled to the operation, 

maintenance and control of the Sunnvside 

%/ 

Canal and distribution of water under 43 USCA 
Sec. 500, which provides: 

‘‘Whenever two-thirds of the irrigable 
area of any project, or division of a pro¬ 
ject, shall be covered by water fight con¬ 
tracts, between thee water users and the 
United States, said project shall be re¬ 
quired, as a condition precedent to re¬ 
ceiving the benefit of this chapter, to 
take over through a legally organized ir¬ 
rigation district, the care, operation, and 
maintenance of all or any part of the 
project works.” 
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4. IN THE OTTMULLER AND PARKS CASES, LlfEN 
HAS BEEN FULLY PAID, SATISFIED AND RELEASED, 
AND IN TFIE FOX CASE RELEASED. ! 


In the Ottmuller and Parks cases, the enijire 
construction change has been fully paid, dnd 
the lien for construction fully released ((j)//- 


muller case, R. p. 6; Parks case, R. p. 25).I 
After the execution of the contract bv Ihe 

I 

Sunnyside Valley Irrigation District with ihe 


United States whereby it assumed and agreed 
to pay all construction, operation and m^^in- 
tenance charges remaining unpaid at that ti|ii8 
on all lands in the Sunnyside Division incljid- 

I 

ing lands of appellees {Fox, Ottmuller cases] R. 


p. 6 and Parks case, R. p. 5). The Secretary of 


the Interior pursuant to the Reclamation Act 


(43 USCA 512) released the lien upon all lajids 
in the Sunnyside Division for construction, pp- 


eration and maintenance charges. 


Thus, all contractual relation, if any eyer 

I 

existed, between the appellees and the United 

States were terminated as to the Ottmuller and 

! 

Parks lands upon the full payment and satis¬ 
faction of the mortgage lien held upon tlleir 
lands and water rights by the United States and 
the lien of the United States for construction, 
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operation and maintenance charges upon all 
lands were rdeased after contract between the 
United States and the district was executed, 
and the United States has no lien upon the ap¬ 
pellees lands or water rights of any name or 
nature. 

In the cases at bar, the United States advanc¬ 
ed the money to construct the reservoirs and 
irrigation s^'stem, and as security for the pay¬ 
ment of the advances so made, accepted a 
mortgage lieh upon the appellees lands, which 
lien in the case of Ottmuller and Parks, has 
been fully paid, satisfied and released and as 
to the Fox land was released after the district 
entered into contract with the United States, 
whereby it assumed and agreed to pay all con¬ 
struction, opertaion and maintenance charges. 

There is no dispute between the United States 
and the appellees. The United States has done 
ever 3 dhing which it was under obligation to 
do pursuant to the Reclamation Act or whicii 
it proposed to do in connection with the con¬ 
struction of the reservoir and irrigation s\’s- 
tem. The Water rights which are involved in 
this litigation permanenth" attached and be¬ 
came a part of and appurtenant to the appei- 
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lees lands as soon as the water was beneficially 
applied thereon for irrigation purposes about 
twenty years ago. The appellees have dpnc 
everything which they agreed to do and jthe 
transaction is complete. The statement m^de 

I 

by Justice Marshall in the case of Fletcher \ vs- 
Peck, 3 L. ed. 12, 178, as follows, covers the 

situation in the cases at bar when tlie co^rt 

I 

stated: 

grant, in its own nature, amounts 
to an extinguishment of the right of \he 
grantor, and implies a contract not to fe- 
assert that right. A party is, therefore, 
alwa^'S estopped by his own gr^t.” 

The case of Dickinson vs. Dick, 151-6ef:441, 

I 

the court, in commenting upon contracts :jor 
the sale of water rights, said: j 

“The contract recites that each water 
right entitled the owner thereof to t|he 
perpetual use of water from the system 
for irrigation and domestic purposes, 
and that a deed therefor will be delivered 
to the owner of the contract when su|:h 
water is available by construction of 
said reservoirs and supply canal there¬ 
to upon receipt of the purchase price * 
* * The receiver claiming such cop- 
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tracts were execiilorv and burdensome 
on the estate elected to disregard them/' 
‘The contracts of plaintiffs in error 
are not executory in their character but 
the objects itself are fully performed 
prior to the appointment of the receiver. 
The corporation severally sold and re- 
ceiv full compensation for perpetual wa¬ 
ter rights, and delivered tlie same to the 
respective purchasers, thus investing the 
latter with dominion over the thing with 
which the former parted. Fletcher vs. 
Peck, 3 L. ed. 162.” 

“The making of the agreement, plain¬ 
tiff and the Construction Company and 
its complete performance by plaintiff, 
resulted in an executed contract trans¬ 
ferring to plaintiff real property. 3 Kin¬ 
ney on Irrigation, Sec. 1520, Consolidated 
Ditch Co. vs. Old, 62 Cal. 470, 163 Pac. 
78, Edinburg Co. vs. Pachen 235, S. 
1088.” 

The statement made bv the court in Moore 

V- 

vs. Robbins, 96 U. S. 530 is in point: 

“When a patent has been awarded to 
one of the contestants, and has been is¬ 
sued and delivered and accepted, aii 
right to control title or to decide on the 
rights to the title, has passed from the 
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land office. Not only has it passed fijoiii 
the land office, but it has passed fromjthc 

I 

Executive Department of the govern¬ 
ment * * * With the title passes awa}" 

all authority or control of the exectpivc 
department over the land and over |the 
title which it convevs. It would be! as 
reasonable to hold that an}" private o^vn* 
er of land who has conveyed it to hn- 
ther, can of his own volition, recall, can¬ 
cel, or aruiul the instrument which he 
has made and delivered.” 

In the case of United States vs. Shniz, 102 U. 
S. 378, 302, the court said: j 

“And when it was sold, the money pjiid 
for it and the grant carried into effect |by 
a duly executed patent, that instrument 
carried with it the title of the Unitjed 
States to the land.” 

In the case at bar, the United States never 
had and could not acquire under the appro¬ 
priation and irrigation laws of the State of 
Washington, under which the United States 
was acting {State of Nebhaska us. State of Wy¬ 
oming, 295 U. S. 40, 42) any title to the corp|.is 
of the water, neither to the water rights whith 
became vested under the terms of the Recla- 
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mation Act, common law, decisions of the 
courts and statutes of the State of Washington, 
in the appellees as soon as the water was bene¬ 
ficially used on their land, save and except the 
lien in the nature of a mortgage, which the 
United States accepted and which in the Ott- 
midler and Parks cases, pursuant to the terms 
of the Reclamation Act, have been fullv satis- 
lied and released, and after contract between 
the district and the United States was released 
as to the Fox land. 

5. UNDER THE RECLAMATION ACT, STATUTES OF 
THE STATE OF WASHINGTON, DECISIONS OF THE 
COURTS OF WASHINGTON, AND WATER RIGHT AP¬ 
PLICATIONS, AND SUPPLEMENTAL WATER RIGHT 
CONTRACT, THE WATER RIGHT BECAME APPURTEN¬ 
ANT TO APPELLEES LAND, AND IS REAL ESTATE. 

We believe that without exception the doc¬ 
trine, that water rights are recognized for all 
purposes as real estate and appurtenant to the 
land is recognized and applied by the decisions 
of the courts and statutes in the arid land 
states, and ^ that the decisions in the Federal 
courts, without exception, support this doc¬ 
trine. It is recognized in Section 8, Act of June 
17th, 1902, 43 USCA, 32 Stat. 390, which pro¬ 
vides: 
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‘That the right to the use of water’ ac¬ 
quired under the provisions of this act 
shall be appurtenant to the land irri^al- 

edr 

43 USCA 431 provides that when full jpay- 

ment has been made of construction charges: 

r 

“That the water right shall permanently at¬ 
tach” to the land, while Section 7391 R. R. S. 
of Washington provides: 

“The right to the use of water which 
has bee napplied to a beenficial use in 
the state shall be and remain appurUn- 
ant to the land or place upon which the 
same is used.” | 

In Madison vs. McNeal, 171 Wash. 669, ^75, 

I 

where the question as to the rights in certjain 
waters produced by springs and stored was un¬ 
der consideration: 

“But it is equally well established that 
the right to the flow of water to be u^^ed 
upon the land, whether in its natural 
state, or through pipes from a reserv|)ir, 
is treated as an incorporeal hereditame^nl, 
and distinguished from water aZojne, 
which is corporeal. That water rights jor 
the use upon the land are considered ap¬ 
purtenant to the land, and therefore, 
realty, is declared by our statutes ^nd 

I 


68 


prior decisions of this court/’ 

B. PUBLIC NOTICES AND ORDERS SOUGHT TO BE VA¬ 
CATED ARE A NULLITY. 

In consideration of question of whether the 
Secretary of the Interior had the right to issue 
and enforce' the public notices and orders 
sought to be vacated, it is necessary to con¬ 
sider some verv elementary and fundamerdal 
principles. In Hill us. Darger, 8 Fed. Sup. 189, 
the court succinctly stated the rule as follows: 

“One who performs any act violative 
of individual right must find stautory 
warrant for the authority that he at- 
tempts to exercise, and in default of such 
waiTant, he may be enjoined.” 

In the case of United States us. State of Ariz¬ 
ona, 295 U. S. 174, which was an action by the 
United States against the State of Arizona to 
enjoin interference by the State with the con¬ 
struction of the Parker Dam. Arizona used the 
military force to stop the work. The court de¬ 
nied the injunction and stated: 

“It follows that the construction of the 
dam has not been authorized as required 
by the reclamation law.” 

The court; specificially held that the Secre¬ 
tary of the ' Interior had no authority to pro- 
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ceed because there was no approval “bj" dibect 
order of the president as required by Sec. 4 
(15 USCA 704). 

i 

Public notices and orders sought to be vacat¬ 
ed were not authorized by Act of Congress, bui 

are in positive violation of the express teijms 

1 

and prohibitions contained in the Reclamation 

I 

Act, and also in violation of the Federal Cbn- 
stitution. State Constitution, statutes, decisions 
of the courts and criminal laws of the State of 
Washington, because the effect of these public 
notices and orders is to: 1 

1. INCREASE THE CONSTRUCTION CHARGES 
TER THE SAME WERE FIXED BY PUBLIC NOTICE.j 

I 

“The Secretary of the Interior ^ ^ * 
shall give public notice of the lands j ir¬ 
rigable under such project * * * the 
charges which shall be made per a^re 
upon said entries, and upon lands in pjri- 
vate ownership which may be irrigated 
by the waters of said irrigation project 
* * * the said charges shall be deter¬ 
mined with a view of returning to ijhe 
Reclamation fund the estimated cost jof 
construction of the project, and shall |be 
apportioned equitably.” (Act of Jupe 
17th, 1902, 32 Stat. 389, 43 USCA 419).| 
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Pursuant to the authority vested in him by 
virtue of the foregoing Act of Congress, the 
then Secretary of the Interior, Garfield, esti¬ 
mated the cost of construction charges on the 
Sunnyside Division and determined that $o2.0(> 
per acre would be the amount required, and 
on March 2nd, 1909, he issued public notice and 
order in which he stated: 

‘The charges which shall be made per 
acre of irrigable land which can be irri¬ 
gated by the waters from said irrigation 
project * * * the building of the irriga¬ 
tion system, $52.00 per acre of irrigable 
land.” (Fox case, R. p. 39; Ottmuller 
case, R. p. 33). 

The water: right applications fix construction 
charges at $52.00 per acre {Fox case, R. p. 14, 
Ottmuller case, R. p. 14) and the supplemental 
water right contract (Parks case, R. p. 14) fixed 
the cost for supplemental water right at $10.00 
per acre. 

After the construction and completion of the 
irrigation system and reservoirs of sufficient 
capacity to furnish the amount of water neces¬ 
sary to beneficially and successfully irrigate 
appellees land (4.84 acre feet for Fox land, 5.56 
acre feet for Ottmuller land and 6 acre feet for 
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the Parks land) and all other lands in said di- 

I 

vision, Congress passed the Act of August l|3th, 
1914, which provides as follows: ! 

“That no increase of the construction 
charges shall hereafter be made, cifter 
the same have been fixed by Public lA^o- 
tice, except by agreement between j the 
Secretary of the Interior and a majojrity 
of the water right applicants and entry- 
men to be affected by such increase. (Act 
of August 13th, 1914, 38 Stat. 687, 43 
USCA 469). 

Pursuant to the terms of this Act and on 


September 24th, 1913, the then Secretary j of 
the Interior, Lane, issued a second public jno- 
tice and order to the effect that there would be 

j 

no increase in the construction or buildjing 
charge which notice contained the following 
statement: 

“The amount of the construction 
charge per irrigable acre for lands [for 
which entry under the provisions of ^he 
Reclamation Act of June 17th, 1902 ^32 


Stat. 388), or water right application has 
heretofore been made, shall be \he 


amount fixed in the several public ho- 
tices heretofore issued for the respective 
lands and therein termed ‘the building 
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charge’, and will not be increased, except 
as provided in said Reclamation Exten¬ 
sion Act.” (Fox case, R. p. 41, Ottmuller 
case, R. p. 38, Parks case, R. p. 32). 

In 1930 Elwood Mead, Commissioner of Re¬ 
clamation desired to construct the Cle Eliim 
Reservoir at a cost of $3,500,000.00. He ascer¬ 
tained that the total cost of this reservoir would 
be $1,000,0{X).00 more than the amount which 

would be returned to the Reclamation Fund 
from the new divisions for which this reservoir 
was to be cdnstructed. Without consulting the 
appellees and other water users and officials 
of the Sunnyside Valley Irrigation District, 
Mead charged the sum of $1,000,000.00 to the 
Sunnyside Division of the Yakima Project 
(which includes appellees lands and is co-ex- 
tensive with the Sunnvside Valiev Irrigation 
District), and furnished the Secretary of the 
Interior with information that provision had 
been made for the payment of said sum. The 
appellees and other water users in the district 
x'efused to authorize contract obligating the 
district and the last faithful acre to pay this 
sum to the United States (Fox case, R. p. 33, 

Ottmuller case, R. p. 27, Parks case, R. p. 26). 
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After officials of the Bureau of Reclamaijion 
were unsuccessful in obtaining contract from 

I 

the district to pay this sum and on Octdber 
17th, 1930, for the express purpose of secfur- 
ing the payment of $1,000,000.00 to defra|>^ a 
portion of the cost of construction of the jCie 
Elum reservoir, which was to be constructed 
to furnish water to irrigate new divisions, the 
Secretar}' of the Interior issued the basic pub¬ 
lic notice and order sought to be vacated {Fox 
case, R. p. 43, Ottmuller case, R. p. 40, Fox c^se, 
R. p. 44) which expressly provides that the 
moneys obtained for water right was to be used 
in payment of construction charges, which no¬ 
tice and order contains the following state¬ 
ment: 

“All monev collected for the rental of 
such extra water will be applied toward 
the payment of the unsecured portion 
of the construction cost of the reservoir 
system of the Yakima Project.” | 

On December 11th, 1930, the Secretary of ^he 
Interior certified to the President that the tcital 
cost of construction of the Cle Elum Reservoir 
was estimated at $3,500,000.00, and that $1,000,- 
000.00 of this sum would be raised by watei* 

I 

l 
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rentals from the Sunnvside Division of the 
Yakima Project, which certificate contains the 
following statement: 

“$1,000,000.00 by rentals from the Sun- 
n^’side Division of Yakima Project.” 
(Fox case, R. p. 42, Ottmuller case, R. p. 
39, Parks case, R. p. 33). 

The amount of additional construction 
charges attempted to be charged against the 
lands of the appellees, for the construction of 
the Cle Elum reservoir was equivalent to 35% 
of the original cost of the water rights for their 
lands. (Fox case, R. p. 34, Ottmuller case, R. p. 
27, Parks case, R. p. 26). 

2. CHANGE THE DETERMINATION MADE BY A 
FORMER SECRETARY OF INTERIOR. 

43 USCA 419 expressly authorizes and makes 
it the duty of the Secretary of the Interior to 
make a determination of the construction 
charges with a view of returning to the Recla¬ 
mation Fund the estimated cost of construction 
of the project and requires him to give public 
notice fixing the amount. Pursuant to this act, 
the then Secretary of the Interior made a de¬ 
termination as to the construction charges to 
be paid by the appellees and fixed the construe- 
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lion charges on the Fox and Ottmuller lan^ at 
$52.00 per acre and for a supplemental water 
right on the Parks land, at $10.00 per acre, |and 
water right application for the Ottmuller jand 
was made accordingly and supplemental wjater 
right contract entered into for the Parks l^nd. 

I 

On August 13th, 1914, Congress passed | the 
Reclamation Extension Act (43 USCA 469 
which provides: j 

I 

‘That no increase of the construc|:ion 
charges shall hereafter be made, ajfter 
the same have been fixed by public ino- 
tice, except by agreement. 

Pui'suant to this act the then Secretary! of 
Interior on September 24th, 1914, issued gen¬ 
eral public notice and order {Fox case, R. pj 41, 
Ottmuller case, R. p. 38, Parks case, R. p. ^2) 
in which he reaffirmed the former public [no¬ 
tice, fixing construction charges, issued on 
March 2nd, 1909, and which public notice ex¬ 
pressly provides: 

“The amount of the construction 
charge per irrigable acre, for land for 
* * * water right application has here¬ 
tofore been made, shall be the amoiinl 
fixed in the seevral public notices here¬ 
tofore issued fpr the respective lands ^nd 
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therein termed the building charge, and 
will not be increased, except as provided 
in said' Reclamation Extension Act.” 

Previous Secretaries of the Interior have not 
only determined the construction charges for 
appellees land, but by using the rule of bene¬ 
ficial use as a yardstick, and applied by their 
representatives in physical charge of the pro¬ 
ject and water distribution, have ascertained 
and determined that the Fox land required 
4.84 acre feet, Ottmuller land 5.56 acre feet 
and the Parks land 6 acre feet of water per 
acre per annum, to beneficially and success¬ 
fully irrigate the same, and pursuant to this 
determination, that amount of water has been 
allocated to said land for the purpose of sup¬ 
plying the water requirements thereof, and 
for about twenty years the appellees enjoyed 
the water rights to that extent {Fox case, R. p. 
32, Ottmuller case, R. p. 32, Parks case, R. p. 
25). 

One of the purposes of the public notices and 
orders sought to be vacated was to change the 
measure of the water right from the amount 
so determined to be necessary to beneficially 
irrigate the land, arbitrariW to 3 acre feet in 



the Fox and Ottmuller cases and 3^2 acre ^eet 

I 

in the Parks case, for the notice and ordet of 

I 

October 17th, 1930 expressly provides: | 

“Water delivery in this district will be 
limited to three (3) acre feet per irrig¬ 
able acre per year.” (Fox case, R. p.j 33, 
Ottmuller case, R. p. 37). j 

Water rights to the Parks land was limited 
to SYo acre feet (Parks case, R. p. 27). It is per¬ 
fectly clear that one of the purposes of Ihis 
public notice and order was to change the de¬ 
termination made by the former Secretaries of 

I 

the Interior as to the amount of water neces¬ 
sary to beneficially irrigate the land, and to ar¬ 
bitrarily take away about 40% of the w^ter 
right. 

The law is well settled that where a deternciin- 
ation has been made by an officer charged w ith 
the duty of making the determination, and 
property rights as the result have become fix¬ 
ed, that it is not within the jurisdiction of his 
successor in office to review or change the de¬ 
termination. 

Wilbur vs. Burley, 58 Fed. 2nd. 871 


Noble vs. Union River Logging Co., 147 
S. 165 
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Garfield vs. United States, 33 Cas. 165, 177 

The law is equally as well settled that where 
an exectuive officer charged with the adminis¬ 
tering of an act of Congress places a certain 
construction thereon, and has uniformly made 
decisions in a certain way, and properW rights 
have become vested, his decisions become a 
rule of property and entitled to all the recog¬ 
nition that such a consequence necessarily 
gives it and will not be disturbed except for 
veiw cogent reasons. 

Logan vs. Davis, 233 U. S. 613, 627, 58 L. ed. 
112 

Kern River Company vs. United States, 257 
U. S. 147, 66 L. ed. 175, 178 

Hastings and Dakota R. Co. vs. Whitney, 132 
U. S. 357, 33 L. ed. 363, 367 

3. CHANGE THE MEASURE AND THE LIMIT OF A 
WATER RIGHT FROM BENEFICIAL USE AS PRESCRIB¬ 
ED IN RECLAMATION ACT, ARBITRARILY TO THREE 
AND THREE AND ONE-HALF ACRE FEET. 

The Reclamation Act states ''Beneficial use 

shall be the basis, the measure, and the limit 
of the right** 

The water right applications contain the fol¬ 
lowing provision: “Hereby applies for a water 


right * * ^ subject to the provisions of the 
Act of Congress approved June 17th, 190^ (32 

I 

Stat. 388), known as the Reclamation |Act/' 
{Fox case, R. p. 16, OttmuUer case, R. p. 15, 
Parks case, R. p. 14). The Reclamatior| AcL 
must be read into these applications and| sup* 

I 

piemental water contracts with the same force 
as though expressly incorporated therein, with 
result that the measure and limit of the yater 

I 

right on a Federal project is definitely |ixed 
by Congress. In the case of California Oi^gon 
Power Company vs, Beaver Portland Ce\nent 
Co., 295 U. S. 142, 162, where the questio^ of 
water rights were involved, the court said: 

“The terms of the statute, thus con¬ 
strued, must be read into every patent 
thereafter issued, with the same fori^e as 
though expressly incorporated theri^in!* 

Where there is a conflict between the A^t of 

I 

Congress and the water right application ehter- 
ed into, then the Act of Congress prevails bver 
the part of the water application which is in 
conflict therewith. 

Hipp vs. Prudential Cas. Ins. Co., 244 NW 347 

In California Oregon Power Company\ vs. 

1 

Beaver Portland Cement Company, 295 IjT, S. 
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142, 155, whel’ein tlie court discussed the Acfs 
of 1860 and 1870, relating to water rights, it 
stated: 

‘They reach into the future as well, 
and approve and confirm the policy of 
appropriation for a beneficial use, as 
recognized b}” the local rules and cus¬ 
toms, and the legislation and judicial de¬ 
cisions of the arid land states, as the test 
and measure of private rights in and to 
the non-navigable waters on the public 
domain. Jones vs. Adams, 19 Nevada 78, 
Jacob vs. Lorenze, 98 Cal. 332, 335, 336.” 

In the case of Salt Lake City vs. Gardner, 114 
Pac. 147,148, the court had under consideration 
water rights and an act of the Legislature pass¬ 
ed in 1907, and stated: 

“ ‘Beneficial use shall be the basis, the 
measure and the limit of all rights to the 
use of water in this state.’ The doctrine 
in the foregoing statute has so often been 
declared the law with respect to the ap¬ 
propriation of water during the last 
twenty-five years that it has become ele¬ 
mentary and is no longer questioned by 
anybody.” 

The reason' \vh3" beneficial use has been I'e- 
cognized b^’ custom, legislation and judicial de- 
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cisions in the arid land states, and in the l|ecla- 

mation Act, is because no other yardstick is ad- 

! 

equate with which to test and measure ’jvater 
rights. The amount of water required to i)ene- 
ficially irrigate land is dependent on, anp de¬ 
termined by, many factors, such as natujre of 
the soil, whether sandy, gravell}^ or a firni vol¬ 
canic ash, contour of land and whether jit is 
level or uneven, kind of crops raised and j sub¬ 
irrigating waters, and that on account of these 
conditions it is a well known fact that sonjie of 
the lands in the Sunnyside Division need ^pnly 
one foot of water while other lands requii[e as 
high as eight acre feet to beneficially irrigate 
the same. The record kept by the Bureau of 
Reclamation at Sunn^^side on this division jcor- 
roborates this statement. 

The Reclamation Act giving the test and rhea- 
sure of water rights on Federal projects jwas 
simply the declaration of the law with res|)ect 
to the use of waters by appropriation for irri¬ 
gation, which uniformly has been follojved 

since the inception of irrigation in the ^rid 
land states. The Act makes “beneficial us^ as 

I 

* * * the measure and the limit of the right.” 
This means both the maximum and minimlum 
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amount. This is the test and measure of the wa¬ 
ter rights of the appellees and all other water 
users on the Sunnvside Division, and has been 
the test and measure of water rights on all 
other Federal projects at all times {Fox case, R. 
p. 36, Ottmuller case, R. p. 29, Parks case, R. 

p. 28). 

> 

By the public notices and orders sought to 
be vacated the appellant arbitrarily attempted 
to limit the amount of water right to the Fox 
and Ottmuller land to 3 acre feet and to the 
Parks land to 3^^ acre feet, the portion of the 
notice changing the test and measure on the 
Fox and Ottmuller land from beneficial to 3 
acre feet being as follows: 

“Notice is hereby given * * * water 
deliveries in that district will be limited 
to three (3) acre feet per irrigable acre 
per year.” (Fox case, R. p. 44, Ottmuller 
case, R. p. 41). 

By the promulgation and enforcement of the 
public notices and orders sought to be vacated, 
Secretary of the Interior attempted arbitrarily 
and for all time to deprive the appellees of 
about 40%, to-wit; Appellee Fox of 1.84 acre 
feet, appellee Ottmuller, 2.56 acre feet and ap- 
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pellee Parks, 2.5 acre feet of their respeptivo 
water rights, which had actually been apjpur- 
tenant to their lands for about twenty y^ars, 
when the absolute title to the land and \tater 

I 

right was vested in appellees {OttmuUer tase, 
R. p. 26, Parks case, R. p. 25), and to substjitutc 
his judgment as to the measure of appellee's 
water rights in lieu of the one fixed by the jkeg- 
islature of the State of Washington, andj de- 

I 

dared bv the courts of that state, and thel one 
recognized by the officials charged with th4 ad¬ 
ministering of the Reclamation Act for njiorc 
than twenty vears. ^ 

In the case of Dickinson vs, Dick, 151 |Sei7 
441, where the receiver attempted to disregard 

water right contracts on the theory that the 

same were executory contracts, the court spid: 

“Each contract in question const^ut- 
ing a bargain and sale, which passed the 
property and the water right sold. The 
sale transaction went further than to on¬ 
ly create rights in personam to a fulfill¬ 
ment of the terms of the contract. It 
created rights in rem to enjoymentj to 
such property, and also, therefore,! an 
executed contract.” 1 

“The making of the agreement, |the 
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plaintiff and the Construction Company, 
and its complete performance by plain¬ 
tiff, resulted in an executed contract 
transferring to plaintiff real property. 
3 Kinney on Irrigation, Sec. 1520. Con¬ 
solidated Ditch Co. vs. Old, 62 Cal. 470, 
163, Pac. 78. Edinburg Co. vs. Pachen, 
235 SW 1088.” 

In the case of Ballinger vs. United Stales, 
216 U. S. 240, 54 L. ed. 464, 468, the court said: 

“Whenever, in pursuance of the legis¬ 
lation of Congress, rights have become 
vested, it becomes the dutv of the courts 
to see that those rights are not disturbed 
bv anv action of an executive officer, 
even the Secretarv of the Interior, the 
head of a department. However laudable 
may be the motives of the Secretary, he, 
as all others, is bound by the provisions 
of congressional legislation.” 

In the case of Payne vs. Central Pac. Ry. Co., 
255 U. S. 228, 65 L. ed. 598, where the question 
of the right of the Secretary of the Interior to 
cancel a lieu land selection was under consid¬ 
eration, the court said: 

“But,! of course, it does not clothe him 
with any discretion to enlarge or curtail 
the rights of the grantee, nor to substi- 


lute his judgment for the will of Con¬ 
gress, as manifest in the granting a^t.” 

4. PROVIDE FOR NEW CONSTRUCTION BEFORE ’^AR¬ 


ID AND BINDING CONTRACT FOR THE PAYMENT 

I 

THE COST HAS BEEN MADE. ! 


OF 


“No work shall be undertaken or j ex¬ 
penditure made for any lands, for wljich 
the construction charge has been fixed 
by public notice, which work or expen¬ 
diture shall, in the opinion of the Secre¬ 
tary of the Interior, increase the cjon- 
struction costs above the construction 
charge so fixed; unless and until v^lid 
and binding agreement to repay the tost 
therof shall have been entered into j be¬ 
tween the Secretary of the Intrior, hnd 
water right applicants and entrymen ef¬ 
fected by such increased cost/' (43 U$CA 
470). 

The construction charges for appellees lands 
were fixed by public notice issued March ^nd, 

I 

1909, and the determination that there wduld 
be no increase was confirmed by public notice 
of September 24th, 1914. The Commissicner 
of Reclamation charged the Sunnyside Envi¬ 
sion $1,000,000.00 of the cost of constructing 
the Cle Elum Reservoir without even giving 
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appellees or other water users or officials of 
the irrigation district notice of such charge. 
District counsel and officials of the Bureau of 
Reclamation! negotiated with the water users 
and officials of the district and requested them 
to authorize the district to enter into contract 
to pay the sum of $1,000,000.00 of the construc¬ 
tion costs of this reservoir. The appellees and 
other water users in the district refused. For 
the express purpose of coercing and forcing 
and actually collecting the sum of $1,000,000.00 
of the construction costs of this reservoir, the 
basic public inotice and order of October 17th, 
1930 was issued. Under the guise of water ren¬ 
tal, the Secretary of the Interior, Commissioner 
of Reclamation and District Counsel attempted 
to collect from the appellees and other water 
users the sum of $1,000,000.00, for the public 
notice and order provides: 

All moneys collected from rental of 
such extra water will be applied toward 
the payment of the unsecured portion 
of the construction costs of the reservoir 
system (Cle Elum Reservoir) of the Yak¬ 
ima Project.” (Fox case, R. p. 43, Ott- 
muller case, R. p. 40, Parks case, R. p. 
34). 
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On December 11th, 1930, the Secretary of 
the Interior certified to the President that| $1,- 
000,000.00 of the costs of the Cle Elum R^ser- 

I 

voir would be returned to the Reclamation 

I 

Fund **bij rentals from the Sunnyside Diutsion 
of the Yakima Project.” j 

I 

No contract or semblance of a binding agree¬ 
ment to pay the sum of $1,000,000.00 ofj the 
costs of the Cle Elum Reservoir had beenl en- 

I 

tered into at the time the Commissioneij of 
Reclamation furnished the information toj the 
Secretary of the Interior, which fact is expijess- 
ly recognized in the certificate from the Secre¬ 
tary of Interior to the President, whereinj he 
states that $1,000,000.00 of the costs of Con¬ 
structing the Cle Elum Reservoir will be re¬ 
turned to the Reclamation Fund by rentals 
from the Sunnyside Division. 

I 

5. TAKE AWAY FIRST RIGHT TO LANDS UNjDEU 

IRRIGATION. I 

1 

i 

The feigned reason, but not the real reason, 
for the promulgation and enforcement of pjub- 

' I 

lie notice and order of October 17th, 1930, ^Vas 
that the water above three acre feet on the ]^ox 
and Ottmuller lands and above three and o^e- 
half acre feet on the Parks land was required 
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for new lands in the Kittitas Division. OT 
course, this was a mere subterfuge, for in this 
notice and also in the notices of February 19th, 
1932 and May 15th, 1932, statement was made 
that waters would be released above the speci¬ 
fied amounts {Fox case, R. p. 43, Otfmiiller 
case, R. p. 40, Parks case, R. p. 35 ). In other 
words, the theory of the public notices sought 
to be vacated is that there was not sufficient 
water available to furnish appellees lands the 
amount of water necessary to beneficially irri- 
gate the same, and the amount that these lands 
had received for about twenty years, unless the 
additional water rental charge to be used in 
payment of $1,000,000.00 of the cost of con¬ 
structing the Cle Elum Reservoir was paid. 

“Whenever in carrying out the pro¬ 
vision of the Reclamation law, storage 
or carrying capacity has been or may 
be provided in excess of the require¬ 
ments of the lands to be irrigated under 
any project, the Secretary of the Interior 
preserving a first right to lands and en¬ 
try men under the Project, is hereby au¬ 
thorized, * * * to contract for the im¬ 
pounding, storage, and carriage of wa¬ 
ter, to an extent not exceeding such ex- 
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I 

i 


cess capacity, with irrigation systerhs op¬ 
erating under chapter 14 of this tiltle ^ 

* and irrigation district” (43 l|jSCA 
523). ! 

In the public notice of October 17th, 11930, 
the following statement is made: 

“That the Kittitas Division is now be¬ 
ginning the use of water to which | it is 
entitled under the contract between the 
Kittitas Reclamation District and the 
United States and it has now becom^ ne- 

I 

cessary to limit water deliveries iii the 
Suimyside Valley Irrigation District 
* * will be limited to three (5) acre feet 
per irrigable acre per year.” ! 

“Provided, however, that so lon^ as 
there is surplus stored water avai\^able 
not required to meet the contract ob^iga- 
tions of the United States to other jpar- 
ties, water in excess of three acre [feet 
mav be rented bv water users in the Sun- 

^ ^ I 

nvside Valley Irrigation District.” i 

i 

Instead of preserving a first right to la^ds” 

of appellees and other water users in the !^un- 

! 

nyside Valley Irrigation District, the notice ex¬ 
pressly states that these waters are to be jised 
in the Kittitas Division under contract bet\|eeii 
the Kittitas Reclamation District and the Uijited 
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States and if there is excess stored water not 
required to meet contract obligations of the 
United States with this district and other dis¬ 
tricts, then water can be rented. 

6. CONTRACT FOR STORAGE OF WATER WHICH IS 
NOT IN EXCESS OF THE REQUIREMENT OF APPEL¬ 
LEES LANDS. 

The public notice and order of October 17th, 
1930 recognizes the fact that these lands had 
enjoyed water rights greater than the limits 
fixed in the public notice, but seek to justify 
the same on the following ground: 

“But the Kittitas Division is now be¬ 
ginning the use of water to which it is 
entitled under the contract between the 
Kittitas Reclamation District and the 
United States and it has now become ne¬ 
cessary to limit water delivery in the 
Sunnyside V alley Irrigation District.” 
(Fox case, R. p. 44, Ottmuller case, R. p. 
41, Parks case, R. p. 35). 

The Secretary of the Interior expressly states 
that he has made a contract with the Kittitas 
Reclamation District and that it is necessary 
in order to fulfill this contract to limit the water 
rights on appellees lands, while 43 USCA 523 
expressly limits the right of the Secretary of 
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I 

I 

I 
I 

I 

j 

i 

the Interior in entering into new contracts \4itli 

I 

a new division to the making of contracts rin 

excess of the requirements of the lands to be 

\ 

irrigated under any project and that he |:an 
only make contracts 'do an extent not exceed¬ 
ing such excess capacity!' \ 

7. DENY THE METHOD AND MANNER OF MEAI^UR- 
ING WATER RIGHT. | 

I 

I 

The determination as to the amount of w^tei* 

I 

necessary to comply with the measure and the 
limit as fixed by the Reclamation Act prior to 
October 17th, 1930, was made upon facts ob¬ 
tained by the representatives of the Secretary'' 
of the Interior by the personal examination of 
the land, the crops growing thereon and the 
water requirements thereof, and the successive 
Secretaries of the Interior made the determina¬ 
tion as to the amount required from fact^ so 
obtained. {Fox case, R. p. 32, Ottmuller casd, R- 
p. 25, Parks case, R. p. 24). 

The rule is well settled that the practical in¬ 
terpretation of a statute or contract by the exe¬ 
cutive department charged with its administra¬ 
tion, is entitled to the highest regard, anc^, if 
acted upon for a number of years and proper¬ 
ty rights vested thereon, will not be disturbed 
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except for cogent reasons. *; 

Logan vs, Davis, 223 U. S. 613 

Brown vs. United States, 113 U. S. 568 

Webster vs, Luther, 163 U. S. 331 

8. USURP POWER DELEGATED TO OFFICIALS IX 
CONTROL OF PROJECT AND THOSE CHARGED WITH 
PHYSICAL DISTRIDUTION OF VYATER. 

"The measure of the water right for 
said land is that quantity of water which 
shall be beenticially used for the irriga¬ 
tion theerof, but in no case exceeding the 
share proportionate to irrigable acreage, 
of the water supply actually available 
as determined by the project manager 
or other proper official of the United 
States, or its successor in the control of 
the project during the irrigation season 
for the irrigation of the lands under said 
unit.” (Fox case, R. p. 16). 

Pursuant to the terms of this water right ap¬ 
plication above quoted in the Fox case, and 
pursuant to the practical construction of the 
supplemental water right contract, in the Parks 
case, that “the amount so required to be deter¬ 
mined by the authorized agent of the United 
States” (Paries case, R. p. 16), was left to the 
representatives of the Secretary of the Interior, 
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who had the physical charge of the water |dis- 

I 

Iribution {Fox case, R. p. 32, Ottmuller c^se, 

1 

R. p. 25, Parks case, R. p. 24). The water ri|ght 
application is very clear and specific that this 
determination was to be made by the offitia! 
in control of the project, and it is equally cljear 
that the “authorized agent” referred to in jtlie 
supplemental water right contract was the |of- 
ficial who had charge of the ph\^sical distri|3u- 
tion of the water. The officials in control of jthe 
project and in charge of the physical distribu¬ 
tion of the water certainly are best qualiffled 
on account of their knowledge of the water re- 

i 

quirements of the land to make the deterrr|in- 
ation. The right to have this determination 

j 

made by an official who actually has the kncjw- 

ledge upon which to make an intelligent fle- 

! 

termination, is a valuable right. It is very Evi¬ 
dent from the brief of appellant that he Ipias 

no knowledge of the very elementary and 

1 

fundamental principles involved in the appp- 
priation and use of water for irrigation ppr- 

poses. 

The public notices sought to be vacated ar¬ 
bitrarily for all times fixed the maximum m<?a- 
sure and limit of the water right on the Fpx 
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land and Ottmiiller land at three acre feet and 
on the Parks land at three and one-half acre 
feet, regardless of the determination made by 
the officials who were qualified to make the 
determination, and are in positive conflict with 
the water right application and supplemental 
water right contract. 

9. DEPRIVE APPELLEES OF WATER RIGHTS WHICH 
ARE PROPERTY RIGHTS AND ARE PROTECTED BY DUE 
PROCESS CLAUSE OF THE FEDERAL CONSTITUTION. 

In the Ottmuller case “the plaintiff is now 
the owner and holder of the fee simple title to 
said water right, sufficient to beneficialh^ and 
successfully irrigate said land, to-wit: 5.56 acre 
feet of water per acre per annum” {Ottmuller 
case, R. p. 26) and in the Parks case the appel¬ 
lee is “now the holder and owner of the fee 
simple title to said water right, suffiicient to 
successfully and beneficially irrigate said land, 
to-wit: 6 acre feet of water per acre per an¬ 
num” (Parks case, R. p. 25). Appellee Fox has 
a vested interest “in a water right sufficient to 
beneficially and successfully irrigate said land, 
to-wit: 4.84i acre feet of water per acre per an¬ 
num (Fox case, R. p. 33). By the public notices 
and orders sought to be vacated, appellant at- 


tempts to strike down these water rights al])Ovc 

three acre feet on the Fox and Ottmuller l^nds 

! 

and three and one-half feet on the Parks l^nd. 

“No person shall * * * be deprived 
of ★ ★ ★ property without due process 
of law.” (Fifth Amendment to the Fed¬ 
eral Constitution.) j 

In California Oregon Power Company j vs, 
Beaver Portland Cement Company, 295 U|. S. 
142, 154, the court said: 

“The rule generally recognised 
throughout the states and territorie$ of 
the arid region was that the acquisition 
of water by prior application for a bene¬ 
ficial use was entitled to protection; and 
the rule applied whether the water \Vas 
diverted for manufacturing, irrigation, 
or mining purposes. The rule was Evi¬ 
denced not alone by legislation and judi¬ 
cial decision, but by local and customhry 
law and usage as well. Basey vs. Galla¬ 
gher, 20 Wall. 670, 683, 684, 22 L. ed. 452; 
Atchison vs Peterson, 20 Wall. 507, ql2, 
513, 22 L. ed. 414.” 

10. DEPRIVE APPELLEES OF WATER RIGHITS 
PROTECTED BY THE CONSTITUTION OF THE St|tE 
OF WASHINGTON. I 


“No person shall be deprived of ^ ^ 
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property without due process of law/’ 
(Washington Constitutipii, Art. 3). 

In Dickiiwon us. Dick, 151 Gol.T:41, the court 
said: 

‘The right to the use of water consti¬ 
tutes a vested property interest which 
cannot be divested without due process 
of law. Skinner vs. Jordan Valley Irriga¬ 
tion District, 300 Pac. 500, 503, 3 Kinney 
on Water Rights, 2nd ed. Sec. 1381, 2 
Wiel on Water Rights in Western States, 
3rd ed. Sec. 1193, page 1103.” 

In Madison us. McNeal, 174 Wash. 669, 675, 

the court said: 

“That water rights for use upon the 
lands are considered appurtenant to the 
land and, therefore, realty, is declared 
by our statutes and prior decisions of 
this court.” 

11. DEPRIVE APPELLEES OF WATER RIGHTS, TITI.E 
TO WHICH IS VESTED IX THEM UNDER AMENDED 
BILLS. 

The averment in amended bills that 4.84 
acre feet of water for Fox land, 5.56 acre feet 
of water for Ottmuller land and 6 acre feet of 
water for Parks land, has been allocated to and 
beneficialh" used upon the land for about 20 
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years, and that the absolute title in fee simjple 
to the land and water right in the Ottmuller 
and Parks cases and a vested interest in [he 
Fox case is in appellees and all other allega¬ 
tions are admitted by the motions to dismiss 
(Ickes vs, Virginia Colorado Dev, Corp,, ^95 
U. S. 639, 646). 

We have pointed out in this brief that under 

i 

the common law, statutes of the State of Walsh- 
ington, decisions of the courts in that state ajnd 

I 

also in the Federal courts and under the Recjla- 

1 

mation Act, the onl}- right which can be acqijir- 
ed in the public waters of the state is an incbr- 
poreal hereditament, known as a water right, 

I 

and that this is appurtenant to the land ajnd 
realty {Madison vs, McNeal, 171 Wash. 669, 
675), and the making of the application uncjer 
the Reclamation Act, for a water right and the 
beneficial use of the water upon the land for 
irrigation purposes, resulted in an executed 
contract or grant transferring to the appellees 
all title or interest that could be acquired in 

the public waters of the state {Dickinson ps. 
Dick, 151 €^.'1^, and that the United States 
accepted a lien in the nature of a mortgage i|p- 

I 

on the land and water right to secure pdy- 


I 
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ment of advances made by it in the construc¬ 
tion of resers’oirs and distribution system. 

The appellant, without any warrant of law 
and in positive violation of the express terms 
of the Reclamation Act, promulgated the pub¬ 
lic notices and orders, which if permitted to 
stand, strike down about 40% of the water 
right so acquired. 

12. DEPRIVE APPELLEES OF WATER RIGHTS OWN¬ 
ED BY THEM UNDER COURT DECISIONS. 

The United States made application for the 
withdrawal of the waters of the Yakima River, 
under Chapter 88 of the laws of 1905, but 
wholly failed to take any other steps required 
by statute with respect to the appropriation of 
those waters for irrigation purposes, but pro¬ 
ceeded with the construction and completion 
of reservoirs of sufficient capacity together 
with prior appropriations from the Yakima 
River to beneficially and successfully irrigate 
appellees land and all other lands in the Sunny- 
side Division. 

At the time these reservoirs were construct¬ 
ed, under the decisions of the Supreme Court 
of Washington, a water right to irrigate land 
could be obtained by the actual beneficial use 
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of water upon the land. (In re Crab Creek ^nd 


Moses Lake, 134 Wash. 7). This rule coincjdes 
with the Act of 1905. Under the decisions, 1 the 
appellees acquired water rights sufficient| to 
beneficially and successfully irrigate theiri re¬ 
spective lands, more than twenty years ago, jfor 
it was the rule at common law that where >va- 
ter is applied to the land for irrigation thereof, 
the right to use such water becomes part ^nd 
parcel of it, or in the language of the law it 
becomes appurtenant to it. This right, when it 
has once attached, becomes vested and can ^n- 
ly be lost by some act of the owner. | 

This is succinctly stated in California Oregon 
Power Company vs, Beaver Portland Cement 
Company, U, S, 142, 155, where the court 
stated: 1 

“Approve and confirm the policy | of 
appropriation for a beneficial use, asjre- 
cognized by local rules and customs, and 
the legislation and judicial decisions of 
arid land states, as the test and measure 
of private rights in and to the non-nav- 
igable waters of the public domain.” | 

In making water appropriations and in con¬ 
structing the reservoirs and distribution 
tem, the United States acted solely under ajnd 
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subject to the appropriation and irrigation laws 
of the State of Washington and decisions of 
the courts of that state {Nebraska vs. Wyom¬ 
ing, 265 U. S. 40, 42). This being true (and ow¬ 
ing to the fact that the United States never per¬ 
fected the appropriations of waters to be stor¬ 
ed in the reservoirs according to the laws of 
the state), the decisions of the courts of the 
State of Washington apply with reference to 
all waters stored in the reservoirs, and tliat 
by the beneficial use of these waters upon ap¬ 
pellees lands, the appellees acquired an incor¬ 
poreal hereditament, known as a water right, 
in and to those waters, which became appur¬ 
tenant to their' lands and is real estate {Madison 
vs. McNeal, 171 Wash. 669, 675). 

13. PUBLIC NOTICES AND ORDERS WERE ISSUED 
TO FORCE AND COERCE PAYMENT OF $1,000,000.00 
ADDITIONAL CONSTRUCTION CHARGES IN POSITIVE 
VIOLATION OF RECLAMATION EXTENSION ACT. 

Sections 2610 to 2614 Rem. Rev. Stat. of the 
State of Washington makes extortion and coer¬ 
cion criminal offenses. 

Elwood Mead, Commissioner of Reclama¬ 
tion, B. E. Stoutemyer, District Counsel, and 
Ray Lyman Wilbur, Secretary of the Interior, 
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agreed to force and coerce appellees and otilier 
water users in the division to authorize th^ ir¬ 


rigation district to enter into contract with jthe 
United Staes, binding the last faithful acr^ to 
pay $1,000,000.00, or to force and coerce Ithe 
appellees and other water users to execute a 
water rental application which would rettini 


this sum to the Reclamation Fund, and in the 
event of appellees and other water users re¬ 
fused to authorize contract between the appel¬ 
lees and the United States, or in the event jthc 
appellees did not sign the water rental apjpli- 
cations to rent water above three acre feet in 
the Ottmuller and Fox cases to 3V^ acre ^eet 

I 

in the Parks case, to deprive appellees of ab^ut 
40% of their water rights, and for the purpose 
of coercing and forcing the authorization of 
the contract or the water rental applicatidns. 


caused to be issued the public notices and or¬ 
ders sought to be vacated. 

We have been unable to find any case in the 
authorities where either high government of¬ 
ficials or state officials have ever attempted 
such a nefarious scheme and so contrarvj to 

the very spirit of our laws and institutions,! as 


was attempted in these cases. The nearest ap- 


1 
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proach is Sterling vs. Constantine, 287 U. S. 
378, where suit was brought against the gov¬ 
ernor of Texas to prevent him from enforcing 
military and executive orders limiting or re¬ 
stricting the production of oil from complain¬ 
ants wells, which orders were alleged to have 
been arbitrarily and illegally made, in viola¬ 
tion of the statutes of Texas and in pursuance 
of a conspiracy in the interest of prices and as 
operating to deprive plaintiffs of their proper¬ 
ty without due process of law, contrary to both. 

the state and federal constitutions. The state¬ 
ment made by Justice Hughes in the opinion 
covers the situation in the cases at bar when 
he stated: 

‘The existence and nature of plain¬ 
tiff’s rights are not open to question. 
Their ownership of the oil properties is 
undisputed. Their right to the enjoyment 
and use of these properties, subject to 
reasonable regulations by the state in 
the exercise of its power, to prevent un¬ 
necessary loss, destruction and waste, is 
protected by the due process clause of 
the fourteenth amendment. 

“Appellants assert that the court is 
powerless, thus to intervene and that the 
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I 

governor’s order had the quality jof a 
supreme and unchallengeable edict] ov¬ 
erriding all conflicting rights of prciper- 
ty and unreviewable through the judicial 
power of the federal government. If| this 
extreme position could be deemed t^ be 
well taken, it is manifest that the fi^t of 
a state government and not the Constitu¬ 
tion of the United States, would bq the 
supreme law of the land; that th^ re¬ 
strictions of the Federal constitijtion 
would be put impotent phrases, thq fu¬ 
tility of which the state may at any fime 
by the simple process of transfeSfing 

I 

powers of legislation to the governcfr to 
be exercised by him, be uncontrolled, 
upon his assertion of necessity.” 

14. TO ENACT RETROACTIVE LEGISLATION DEFRIV- 

1 

ING APPELLEES OF THEIR PRIVATE PROPERTY, 

1 

WHICH CONGRESS COULD NOT DO. 

“The United States cannot, any ihore 
than a state, interfere with private rights, 
except for legitimate government pur¬ 
poses. They are not included within| the 
constitutional prohibitions which pre¬ 
vents states from passing laws impairing 
the obligation of contracts, but, equall^’^ 
with the states, thei] are prohibited /fo/n 
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depriving persons or corporations of 
properly without due process of laiiK 
They cannot legislate hack to themselves, 
IV it ho lit making compensation, t h e 
lands that they have given this cor¬ 
poration to aid in the construction of its 
railroad. * * ^ The United States are as 
bound bv their contracts as are individ- 
uals.” (Union Pacific R. R. Co. vs. United 
States, 25 L. ed. 496, 501). 

This question was discussed by Justice Mar¬ 
shall in Fletcher vs. Peck, 3 L. ed. 152, where 
the question of the right of the Legislature of 
the State of Georgia to pass an act where rights 
had vested and the court said: 

“When, then, a law is in the nature of 
a contract, when absolute rights have 
vested those rights; a repeal of the law 
cannot devest those rights; * * *A grant, 
in its own nature amounts to an extin* 
guishment of the right of the grantor, 
and implies a contract not to re-asserl 
that right.” 

The parent; case is United States vs. Lee, 106 
U. S. 196, 27 L. ed. 71. This was an action in 
ejectment by Lee against Kautfman and Strong, 
as individuals, but who were militaiw officers 
of the United States, to recover a tract of land 


known as “Arlington” in which Lee alleged he 
had interest. The defendants were acting un¬ 
der orders of the Secretary of War, occupy ing 
a part of it for a military fort and the rest for 
a national cemetery for the burial of deceased 

I 

soldiers and sailors. The court in its opinion, 

referring to the question now under consi(^er- 

1 

ation, stated: I 

j 

“It is not pretended, as the case ijiow 
stands, that the President had any la\|ful 
authority to do this, nor that the legisla¬ 
tive body coaid give him any such \au- 
thority, except upon payment of just 
compensation. The defense stands here 
solely upon the absolute immunity ffom 
judicial inquiry of everyone who asserts 
authority from the executive branch of 
the Government, however clear it /nazj be 
that the executive possessed no s\ich 
power. Not only that no such powei^ is 
given, but that it is absolutely prohibited, 
both to the executive and the legislative, 
to deprive anyone of life, liberty or pro¬ 
perty without due process of law, oi[' to 
take private property without just com¬ 
pensation.” 

We have cited the above cases to show t]hat 

I 

if Congress had enacted and the President ha.d 
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approved the' public notices and orders sough? 
to be vacated, it would be the duty of this court 
to hold them uncontitutional and void. The ap¬ 
pellant is an' officer of the law and bound to 
obey it. When he undertakes to deprive the 
appellees of their property in positive violation 
of law and without lawful authoritv, the judi- 
cial power of the Federal Constitution is avail¬ 
able to them I just as effectively as it would be 
to protect them against unconstitutional laws 
enacted by Congress. 

m. APPELLEES HAVE NO REMEDY AT LAW. 

We have pointed out under II A, 1 to 5, that 
the United States has no title to the water in 
the reservoirs or title to or lien upon the water 
rights w h i c h are appurtenant to appellees 
lands, and that the appellees are the absolute 
owners in fee simple of those water rights, 
which are the subject of this litigation (not 
the title to the water). Under II B, 1 to 14, we 
have pointed out that the public notices and 
orders sought to be vacated were not authoriz¬ 
ed by Congress, are in positive violation of the 
express terms and provisions of the Reclama¬ 
tion Act and Reclamation Extension Act, sta¬ 
tutes and decisions of the courts of the State 
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of Washington, and that if permitted to stand, 
it is manifest that the edict of the Secretaj"}' of 
the Interior and not the Constitution andj Acts 
of Congress are the supreme law of the ^and, 

I 

Counsel wholly refrains from discussing 

i 

these suits on the merits and (on pages ^4 to 
82, Ap. Br.) argues that there is a lack of ec|uit\% 

I 

jurisdiction in the court below. This being 
true, the defense stands here soleh" upoiH the 
absolute immunity from judicial inquiry in 
a court of equity of the acts of the appe] lant, 
however clear it may be that the appellant 
possessed no such power. Not only that no such 
power is given, but that it is absolutely pro¬ 
hibited, both to the executive and the legisla¬ 
tive, to deprive an^^one of property without 
due process of law. The question under con¬ 
sideration was clearlv stated in Uniied $tateii 

us. Lee, 27 L. ed. 171, 182, as follows: 

“Shall it be said, in face of all this, and 
of the acknowledged right of the judi¬ 
ciary to decide in proper cases, statutes 
which have been passed by both branches 
of Congress and approved by the pres¬ 
ident, to be unconstitutional, that) the 
courts cannot give remedy when th^ cit¬ 
izen has been deprived of his property 
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bv force, his estate seized and converted 
to the use of the Government, without 
any lawful authority, without any pro¬ 
cess of law, and without any compensa¬ 
tion, because the president has ordered 
it and his officers are in possession? 

The basic notice and order of October 17th, 
1930, gives as, the reason for depriving appel¬ 
lees of a portion of the water rights, the fol¬ 
lowing, “the Kittitas Division is now beginning 
the use of wdter to which it is entitled under 
the contract between the Kittitas Reclamation 
District and the United States and it has now 
become necessarv to limit water deliveries in 
the Sunnvside Valiev Irrigation District * * * 
that so long as there is surplus stored wafer 
available not required to meet the contract ob¬ 
ligations of the United States to other parties, 
water in excess of three acre feet mav be rent- 
ed.” {Fox case, R. p. 44; Ottmuller case, R. p. 
41; Parks case, R. p. 35). From this statement 
made by the Secretary of the Interior himself, 
it is clear that he seized a portion of appellees 
water rights and converted the same to the use 
of the government to fulfill a contract between 
the Government and the Kittitas Reclamatiofi 
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District, without any lawful authority I and 

without any process of law. | 

1 

A. INJUNCTION IS PROPER REMEDY. I 

I 

1 

The public notices and orders sought i|o be 
vacated “were not made and issued in 
faith or by the exercise of an honest judgpient 
* * but were arbitrarily and capricicjusly 

made” and the defendant is arbitrarily and 
capriciously enforcing the same for the ex¬ 
press purpose of coercing and forcing this 
plaintiff and other water right applicants j and 
water users in said unit and said districtt to 

I 

authorize said district to enter into contract to 

I 

pa}’ the United States the sum of $1,000,0(|0.00 
construction charge, a part of the cost of bon- 
structing the Cle Elum Reservoir, and obligat¬ 
ing the last faithful acre of land in said !dis- 
trict and the plaintiffs land to pay said :^um 
and-or to force and coerce the plaintiffs jand 
other water right applicants and water liters 
in said unit and district to execute water rejital 
applications so that this plaintiff and other 
water right applicants and water users wil]( be 

i 

required to pay to the United States said slum 
of $1,000,000.00.” {Fox case, R. p. 37; Ottmu}^e^ 
case, R. p. 30; Parks case, R. p. 30). In the base 
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of School of Magnetic Healing vs, McAnnultij, 
187 U. S. 94, a suit was brought to enjoin the 
enforcement ! of an order made bv the Post- 
master General which forbid the delivery of 
mail of the School of Magnetic Healing. The 
bill charged i that the Postmaster General ex¬ 
ceeded the scope of his authority when he pre¬ 
vented the mail of the plaintiff from being de¬ 
livered. The defense was that the court did not 
have jurisdiction to entertain a suit for an in¬ 
junction. In holding that an injunction was the 
proper remed^^ the court stated as follows: 

‘The facts, which are here admitted of 
record, show that the case is not one 
which by any construction of those facts 
is covered or provided for by the sta¬ 
tutes under whicTi the Postmaster Gen¬ 
eral has assumed to act, and his deter¬ 
mination that those admitted facts do 
authorize his action is a clear mistake of 
law as applied to the admitted facts, and 
the courts, therefore, must have power 
in a proper proceeding to grant relief. 
Otherwise, the individual is left to the 
absolutely uncontrolled and arbitrary 
action of a public and administrative of¬ 
ficer, whose action is unauthorized by 
any law and is in violation of the rights 
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of the individual. \Vkere the actioh oF 
such an officer is thus unauthorized, he 
thereby violates the property righ^ of 
the person whose letters are withheld.” 

I 

In the case of Philadelphia us. Stimson\ 22d 
U. S. 605, the Secretary of War establishe(| cer- 

I 

tain harbor lines across the land which plain¬ 
tiff claimed belonged to it and prevented the 
plaintiff from building thereon and the pUin- 
tiff brought a bill in equit}^ seeking an injunc¬ 
tion. In disposing of this question, the dourf 
stated: j 

“If the conduct of the defendant con- 

I 

stitutes an unwarrantable interference 
with property of the complainant, itjs re¬ 
sort to equity for protection is not tb be 
. defeated upon the ground that the suit 
is one against the United States. Thd ex¬ 
emption of the United States from suit 
does not protect its officers from per¬ 
sonal liability to persons whose rights of 
property they have wrongfully invaded. 
(Citing cases). And in case of an injury 
threatened by his illegal action, the offi¬ 
cer cannot claim immunity from injunc¬ 
tion process. The principle has frequjent- 
ly been applied with respect to state Offi¬ 
cers seeking to enforce unconstitutipnal 
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enactments. (Citing cases). And it is 
equally applicable to a Federal officer 
acting in excess of his authority or un¬ 
der an authority not validly conferred. 
Noble V, Union River Logging /?. R. C.. 
147 U. S. 165,171,172; School of Magneiic 
Healing v. McAnnaltg, 187 U. S. 94. 

“The complainant did not ask the 
court td interfere with the official discre¬ 
tion of the Secretary of War, but chal¬ 
lenged his authority to do the things of 
which complaint was made. The sail 
rests upon the charge of abuse of power, 
and its merits must be determined ac¬ 
cordingly; it is not a suit against the 
United States.” 

In the case of Sante Fe Ry. Co, vs. Lane, Se¬ 
cretary of the nterior, 244 U. S. 492, a bill in 
equity was brought to enjoin the defendant 
from enforcing demand made by him, con¬ 
trary to law, and the court stated: 

“On the contrary, if the demand was 
unlawful, as we hold it was, the plain¬ 
tiff was entitled to sue in equity to have 
the defendant enjoined from insisting 
upon or giving effect to it.” 

In the case of Goltra vs. Weeks, 271 U. S. 536, 
the court had the same question under consid- 
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eration and proceeded to distinguish bet\\[een 
cases involving simply a breach of contpct 
with the government of the United States and 
cases involving a change in possession or title 
to properh% and held that an injunction $uit 
was the proper remedy where possession or 
title to property was affected by an unla\|ful 

I 

act of an executive officer. The court state(^ as 
follows: 

“The difference between an injunction 
against the illegal seizure of property 
lawfully possessed and against the can¬ 
cellation of a contract which involved no 

1 

change of possession is manifest.” j 

B. THERE IS NO REMEDY AT LAW. ! 

I 

In Roberlson vs. Sichel 127 U. S. 507, 515, 
32 L. ed. 203, 206, the court said: 

“The government is not responsijble 
for the misfeasance or wrongs or negli¬ 
gences, or omissions of the duty of the 
subordinate officers or agents emplo^red 
in the public service, for it does not Un¬ 
dertake to guarantee to any person jthe 
fidelity of any of the officers or agehts 
whom it employs; since that would jin- 
volve it, in all its operations, in endlfess 
embarrassments and difficulties, £^nd 
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losses; which would be subversive of the 
public interests.” 

Langford vs. United States, 101 U. S. 342, 345, 
25, L. ed. 1010, 1012. 

Hitt vs. United States, 149 U. S. 593, 598, 599, 
37 L. ed. 862, 864. 

Schillinger vs. United States, 155 U. S. 163, 
168, 39 L. ed. 108. 


C. NO REMEDY UNDER TUCKER ACT. 


The law is well settled that the United States 


is not liable for a tortious act of its officers or 
agents committed in excess of the authority or 
in violation of property rights and no author¬ 
ities are necessary to support this statement. It 
is very clearly stated in Pearson vs. United 


States, 267 U. S. 423, as follows: 

“Whether the Government’s claim was 
well or ill-founded is immaterial. If it 
was unsound, and the claimants proper¬ 
ty rights violated, the cause of action 
therefore would be one sounding in tort, 
for which the Tucker Act affords no rem¬ 
edy.” 

Schillinger vs. United States, 155 U. S. 163, 
168. 
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IV. AMENDED BILLS SEEK VACATION OF VOID NC^TICES 
AND ORDERS. 

A. SOLE RELIEF ASKED IN PRAYER IS VACATI 
ORDERS. 

The gist of the prayers for relief of ajppel- 
lees is that “an order be entered requiring? the 
defendant as Secretary of the Interior, tb va¬ 
cate, set aside and hold for naught the | said 
notices and orders.” {Fox case, R. p. 39, OtF 
mailer case, R. p. 32, Parks case, R. p. 31). The 
further relief requested “and that the plaintiff 
be restored to the rights and privileges which 
he enjoyed prior to the promulgation of j said 
notices and orders” necessarilv follows as a 
matter of course, for if the void orders and 
notices are vacated, set aside and held for 

i 

naught, it follows as a natural consequence 
that plaintiffs rights would be restored as jthey 
were prior to the issuance thereof. 

The relief asked is not as comprehensive as 
was granted in the case of Lane vs. Hoglund, 
244 U. S. 174, where a writ of mandamus was 
granted against the Secretary of the Interior, 
requiring him to recall the order for the 'pn- 
cellation of the entry, to reinstate the ejntry 

I 

upon the records, to cause a patent to b^ is¬ 
sued to the entrymen, nor is it as comprejtien- 
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sive as was granted in the case of Garfield vs. 
Goldshy, 211 U. S. 249, where the writ requii- 
ed the Secretary of the Interior to erase cei*- 
tain marks and notations made by his prede¬ 
cessor in office upon the rolls and to enroll the 
plaintiff as a member of the Chickisaw Nation. 

B. SUXXYS'IDE VALLEY IRRIGATION DISTRICT EN¬ 
TITLED TO THE'MANAGEMENT AND OPERATION OF THE 
SUNNYSIDE CANAL. 

Reclamation Act, Section 6, June 17th, 1902. 
43 USCA, provides: 

‘That when the payments required by 
this act are made for the major portion 
of the lands irrigated from the waters 
of any of the works herein provided for, 
then the management and operation of 
such irrigation works shall pass to the 
owners of the lands irrigated thereby, 
to be maintained at their expense.” 

This statute is mandatory and the appellees 
and other water users are entitled to the man¬ 
agement and operation, of the Sunnyside 
Canal. This fact is further corroborated bv 43 
USCA 500, which provides: 

“Whenever two-thirds of the irrigable 
area of any project or division of a pro¬ 
ject shall be covered by water right ap- 


plication, between the water users ^nd 
the United States, said project shallj be 
required, as a condition precedent to| re¬ 
ceiving the benefit of this chapter,! to 
take over through a legally organize4 ir¬ 
rigation district, the care, operation ^nd 
maintenance of all or any part of jthe 
project works.” ! 

I 

Payments have been made for more t|ian 

I 

a major portion of the land irrigated ui^der 

i 

the Sunnyside Canal, and all the irrigable area 
under that canal is covered by the water right 
applications and contracts between the water 
users and the United States. The Sunnyi^ide 

I 

Valley Irrigation District was incorporated in 
1918, and executed a contract with the United 
States whereby it guaranteed the payment of 
all construction, operation and maintenance 
charges, and the Secretary of Interior released 
all liens of the United States for construction, 
operation and maintenance. This district is 

I 

clearly entitled to the management and opera¬ 
tion of the Sunnvside Canal and the distri^u- 

^ I 

1 

tion of waters therefrom sufficient to meet jthe 
requirements of the water rights of appellees 
and other water users in that district. The ques¬ 
tion of water distribution, however, is not i in- 
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volved in this litigation. The sole and only 
question is whether the appellant has the right 
to promulgate and enforce public notices and 
orders striking down the title to about 40% of 
appellees water rights, and whether appellees 
have an\" remedy in a court of equity to pro¬ 
tect their property from unlawful seizure. 

C. EQUITY WILL GRANT RELIEF. 

Numerous cases can be cited to support the 
above statement. 

In Goltra us. Weeks, 40 L. ed. 1075, where the 
question involved was considered b}"* the Su¬ 
preme Court, it made the following statement 
which correctly summarizes the rule of law 
to be applied in the cases at bar: 

“The bill was suitably framed to se¬ 
cure the relief from an alleged conspir¬ 
acy of the defendants without lawful 
right to take away from the plaintiffs the 
boats of which by lease or charter, he 
alleged that he had acquired the lawful 
possession and enjoyment for a definite 
period of five years. He was seeking 
equitable relief to avoid a threatened 
trespass upon that property by persons 
who were government officers. If it was 
a trespass, then the officers of the gov- 
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ernment should be restrained, whether 
they profess to be acting for the Gojv^ern- 
ment or not. Neither the}" nor thej gov¬ 
ernment they represent could trespass 
upon the property of another, and it is 
well settled that they may be staye^d in 
their unlawful proceedings by a coijrt of 
competent jurisdiction, even thougl^ the 
United States for whom they may j pro¬ 
fess to act is not a party and cannpt be 
made one. By reason of their 
their acts or threatened acts are 
and derive no official justification from 

I 

their doing them in asserted agench for 
the government!* 

I 

The conclusion reached by Justice M(^Rey- 

nolds in the above case well illustrates th^ ele- 

I 

mentary principles involved and the position 

I 

taken by government counsel in the cas^s at 

i 

bar when he stated: 1 

j 

“As a fitting climax to the high-hiand- 

! 

ed measures pursued by the officer, $pec- 

i 

ial counsed for the United States apj^ear- 
ed at our bar and gravely announced: 
‘Where the executive power has !pro- 
nounced its findings or judgment within 
its proper sphere of action, a judicial 
judgment is not necessary to the enfdrce- 


illegi(^lityy 

personal 
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merit of the executive one, for the reason 
that all the compulsive power of the gov¬ 
ernment is in the executive department, 
and mav be exercised bv it in the execii- 
tion of judicial process and judgment.' 

‘‘It is easy enough for us to smile at 
such stuff, but unfortunately, the evil 
effects are not dissipated by gentle ges¬ 
tures. Thei'e sehould be condemnation 
forceful enough to prevent repetition so 
long as men have e3’es to read.” 

Govei'iiment counsel is these cases have bas¬ 
ed their entire argument upon the ground thal 
the court has no jurisdiction and that the ap¬ 
pellees are remediless in the court of equity. 
If counsel are correct in their version of the 
law, then the statement bv the court in the Lee 
case is applicable in the cases at bar, when the 
court said: 

“If such be the law of this countrv, it 
sanctions a tvrannv which has no exist- 
ence in the monarchies of Europe, nor 
in any other government which has a 
just claim to the well regulated liberty 
and the protection of personal rights.” 

V. ORDERS OF SUPREME COURT OF DISTRICT OF COLUM- 
BIA SHOULD BE AFFIRMED. 

We respectfully submit that the able trial 


justice in the lower court was amply justified 
when he stated: I 


“The orders made by the defendant 
are not authorized by Congress, and ] had 
they been so authorized, would havd de¬ 
prived the plaintiffs of vested rights. jXhe 
suits are not brought against the Uhited 

States but to set aside unauthorized ^cts 

1 

of defendant in cases in which he hai no 
discretionary powers, and is acting j ar¬ 
bitrarily.” {Fox case, R. p. 29). ! 


Respectfully submitted. | 

1 

Stephen E. Chaffee, 

I 

Sunnyside, Washington, j 

I 
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